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ADVERTISEMENT 


to 


THIS EDITIOR 


Should th6 delay in publishing this £di« 
don of the Law of Bailments be drought 
worthy of notice, it is hoped that the fol* 
lowing circumstance will operate as am 
apology. 

m 

When the Essay was nearly prepared 
for the press, the Editor, in concurrence 
^th the suggestion of a friend, was in- 
duced to attempt a sketch of the life of 
the late Sir William Jones, with an ad- 
count of his works, to be prefixed to the 
publicatioQ : — some time was occupied in 
colle^ng materials for this undertaking, 

and 


ADVERTISEMENT. 

and in its progress the Editor found that 
he * iniist inevitably exceed . the limits he 
had deemed it necessary to prescribe for 
its completion ; — ^pei^eiving also that by 
the Introdudiion, Notes, and Appendix, 
now added, the sizef of the original pub- 
lication would be considerably increased, 
he has declined to insert the biographical 
account alluded to, from a wish not to 
inciir the chafge of overwhelming a small 
though valuable treatise with extraneous 
tiiatter. In - a ^ literary and critical point 
©f view, the Editor has, perhaps, by this 
omission, better consulted his own repu* 
tation, and the justice due to the illus- 
jtrious memory of Sir William Jones. 

With respefl: to the work in its present 
.form, the Editor ts^ke^ leave to » observe 
^that his particular aim has been to render 
it an useful repbsitory on the subject of 

j:' . Pailmenxs, 

... , 

1 • w 


r 
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ADVERTISEMENT. 

Bailments, to the merchant and tlie 
rsTUDENT OF ,TH£ LAW; he has there- 
fore occasionally dilated his references to 
the material modern cases, and has given, 

« 

in the form of an Appendix, the cele- 
bmted case of " Coggs v. Bernard ^^ from 
Mr. Bayley's valuable edition of Lord 
Raymond's Reports. 

Sir William Jones (Law of Bailments, 
p. 59) modestly intimates that his Essay may 
be considered in the light of "a commentary" 
on Lord Holt's famous argument in the 
case just mentioned ; it is, however, one 
of those rare commentaries which merit 
equal attention with the text. To every 
class of persons in a civilised community, 
the subjed of our Author's treatise is im- 
portant ; and of the work itself, it is no 
extravagant encomium to pronounce, that 
the learning of Lord Coke could not have 

supplied 


tttpplied sounder law, and that iiiofe stfk 
posite and elegant illustration could noC 
have flowed from the pen of Cicero# 

These are sufficient . reasons for pf e-^ 
senting to the Public a new Edition of the 
Law of Bailments^; and in proportion 
to their weight, he who has undertaken 
the task will naturally be gratified, if it 
shall be thou^t that he has not perfc»rme<I 
less than his duty^ 
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INTRODUCTION. 


The commercial intercourse of mankind 
is at once the most pleasing and important 
subje£t of investigation : those various wants 
which pervade the most barbarous and re- 
fined conditions of society, stimulate the 
warlike savage to commence the labours, 
and to barter the spoils of the chase ; while 
under a similar influence the inhabitant of 
the already opulent and civilized country 
endeavours to explore new sources of 
wealth, and tempts with avidity the pe- 
rilous vicissitudes {a) of mercantile adven- 
ture. 


{a) •* Mercator »****» 

,<###****# Q^Q3^ reficit rates 

*« Qunssas, indocilis pauperiem pati." 


B 


Thus 


2f INT«0i)0Cl*<6Jf. 

Thus it should seem, that with whafet^f 
difference of local circumstances, and with 
whatever Varieties of mental and corpo- 
real character. Nature has distributed our 
species over the globe, she still intends 
that a general connexion shall subsist be-- 
tween them, and has caused it to depend! 
on motives too powerful or inviting to 
be counteracted by ferocity, indolence, or 
.caprice. 

A propensity that so strongly indicates; 
the policy of Nature ought obviously ta 
receive every necessary encour'agement from 
the policy of states ; nothing therefore but 
ignorance, or a despicable affe<3:ation o£ 
philosophy, can doubt or deny the ad- 
vantages of foreign commerce; our gra- 
titude should avow, and our adrvity strive 
to increase them : it may however, in per- 
feA consistency with this sentiment, be 
asserted, agreeably to the remark of a 
jprofound historian (^), that the improve- 

{b} Hume's Hist. Append, 111, 

meat 


INTRODUCTION, 3? 

meat of the domestic trade of a country 
is to be considered as an objeft of much 
earlier and greater attention. 

Notwithstanding this truth, so obviotw 
and important, it is a remarkable fa<3: in 
the history of commercial nations, that' 
they have mostly established an extensive 
foreign intercourse, long hefiote they ap- 
pear to have thought of promoting the 
facility of their internal trade, and of pro- 
tefting its growth^ in the concomitant va* 
riety of civil transadtiqns,^ by the applica- ' 
tion of those discriminating rules, which 
impart the ingenuity and the ' correctness 
c£ general reason, to Systems of local ju« 
risprudence. 

What have been the specific causes of 
this negleft, the most acute investigation 
would probably be' unable to discover. In 
the frequently inexplicable cdnduft of man- 
kind, there is a crowd of instances in which 

B 2 advan- 
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advantages important, and easy to be ob- 
tained, are disregarded, for the pursuit of 
others more distant and precarious. When 
nations thus deviate from the path of pru- 
dence, they are slower in recovering the 
prospe<3: of their true interest than indi- 
viduals ; as error when consolidated into 
a mass is proportionably less penetrable by 
the light of reason ^nd utility. 

However latent the causes why so great 
an object of national policy has expe^ 
rienced such a comparatively slight atten- 
tion, it is easy to discern the beneficial 
influence which, if prbperly cultivated, it 
has a tendency ; to produce on the man* 
ners and resources of . a people. Supers 
ficial and often vicious refinements may 
be communicated by foreign connexions, 
but it is indisputably true that the real 
civilization of 4 country depends much 
less on its commercial transadlions with 
other states, than on a close and constant 

inter-* 
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uitercourse among its own inhabitants. 
Such an intercourse is clearly requisite to 
supply a community with permanent means 
of subsistence and self-proteftion, and to 
promote the growth of social sympathy 
and confidence among its various mem-* 
bers {c). 

It is also by being thus early and stea- 
dily attentive to the essential purposes of 
their connexion in single states, that men 
become adapted to form more extensive 
political and commercial relations; for the 
mere wealth and intercourse of foreign 
traflGlc are not alone sufficient to give po* 
lish, humanity, and equity to national 
^ charad:er, any more than permanency to 
national resources. Instances may be 
easily recollected of nations highly conspi- 

{c) Vattel'sLaw Nat. b. I. c. 8. §84. 86. Sec 
also Smith's " Wealth of Nations," b. 3. c. !• for a 
concise and masterly explanation of the principles of 
internal trade* 

CUOUS 
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CUOU9 in the annals of commerce, which 
have exhibited disgusting scenes of inter-- 
nal barbarism and disorder, and which 
have incurred in their public conduct 
the deserved imputations of fraud and 
vuelty. 

The vices however which a communi- 
ty is Kable to contract from a too eager 
and exclusive pursuit of foreign commerce,* 
are not upon the whole by far so inimical 
to the happiness of the world, as the er-.: 
roneous and destructive policy that con*., 
verges all the talent and industry of a 
state . itito a focus of warlike ambition. 
The spoils of irulitary aggression are pal-*-, 
pably more criminal than the gains of 
commercial avarice, and they are equally 
fugitive: to obtain jhem the earth must be. 
desolated ; and when acquired, they consti-* 
tute neither a just- nor a permanent re- 
source. 

Tb« 
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Hie pernicious efFeds of both these ex- 
treme pursuits are forcibly exemplified in 
the history of the celebrated rival powers 
of Carthage and Rome. The Carthagi'- 
nians had engrossed nearly all the com- 
m«-ce of the ancient world ; but their 
avidity in the acquisition of meretricious 
wealth estranged them from the more im^» 
portant views of sound policy and legis- 
lation : their deficiency in this resped: was 
•conspicuous in the duplicity which fre- 
quently sullied the charader of their public 
transactions, and in the factious ebulli- 
tions {d) which destroyed the internal vi- 
gour of the state. 

Under 

(d) It cannot be asserted that Rome was always 
free from the violence of party contentions ; the great 
aims of the commonwealth were, however, invariably 
lupported by the proud zeal of all its members, and 
the passions and importance of the individual were 
absorbed in the grandeur of the republic. This dif- 
ference is thus remarked by Montesquieu in a work of 
less genius but of closer reasoning than the " Esprit 
" dfs Loixr 

** A Rome 
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Under this peculiar disadvantage was 
the strength of Carthage opposed to that 
of Rome ; and though the former, by the 
extent of its fadtitious resources, was ena- 
bled to protract the period of its downfall, 
yet the persevering energies and the severe 
&scipline of the Romans, prompted by the 
congenial spirit of their political institu- 
tions, ultimately, and as it were by ne- 
cessity, prevailed. It was in vain that 
Annibal led his mercenary swarms with 

*« A Rome gouvcrnee par les loix, Ic pcuple souf- 
«* froit que le senat cut la direflion des afFaircs. A 
•* Carthage gouvernee par des abus, Ic people vou- 
** loit tout faire par lui-meme. 

'« darthage, qui faisoit la guerre avcc son opulence 
«« contre la pauvrete Romaine, avoit par ceia meme 
« du de>avantage : Tor & Targent s'epuisent ; mais 
•« la veriu, la conftance, la force & la pauvrete nc 
" s'epuiscnt jamais. 

. « Les Romains eioient ambitieux par orgueil, & 
« les Carths^inois par avarice ; les uns vouloicnt 
*« commander, les autres vouloient acqu6rir : & ces 
" derniers calculant sans cesse la recette & la depense^ 
" firent toujours la guerre sans Maimer," Grand, ct 
Dec. des Rom. c. 4. p. 34. 

triumph 


jNTllODOCTtOK* ^ 

triumph over Italy, and threatened to ap- 
proach the walk of Rome ; he had to en* 

« 

counter his gfeatest opposition in the in- 
Sexibility of the Roman charaftef ; and the 
Vidories to which his illustrious military 
talents had chiefly contributed, were des-^ 
lined to immortalize the prudence of Fa- 
bius and the ardour of Scipio, and to 
serve merely as brilliant preludes to that 
catastrophe, the cause of which has been 
superficially recognized in the luxurious 
indulgences of Capua* 

The illicit conjundion of courage and 
rapine gave birth and importance to the 
Roman republic, which in its turn moulded 
the notions and habits of its citizens to a 
surprising and formidable perseverance {e) 

in 

(e) ** Rome )Etoit faitc pour &'aggrandir, & ses loir 
'' ctoicnt adinirables pour cela. Aussi dans quelque 
•* gouvernement qu'elle ait cte, sous Ic pouvoir dcs 
** rois, dans Tariftocratie, ou dans Tetat popu!aire^ 
*• cllc n*a jamais ce«if dc faxre des entrcpriscs qui 

C ♦« deman* 
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in the same system. The brilliancy 6^ 
success with which that system operated 
on the vast theatre of ^the -world, has at- 
traded the applause which the bulk of 
mankind too willingly bestow on the 
triumphs of conquest, however ill they 
may accord with the principles of justice : 
The tremendous hostility of the Roman 
arms was generally unprovoked by, ag- 
gression^ and frequently attended by ra- 
pacious and tyrannous insolence ; arid in- 
dependently of the disgust which these' 
vices must excite in the mind of the phi- 
losQphical politician,' he will view the nar- 
row and improvident domestic policy of 
titae all-vi£toriou8' commonwealth with a 


•^ demandoient dc la conduite, & y a reussi. Elle ne 
*^ s'cst pas trouvee plus sage que tous les autres etats 
*• de la terre en un jour, mais continuellemcnt : elle 
*^ a soutenu une petite> une mediocre, une grande for- 
•* tunc avec la meme sup6riorite^; & n'a point cu dc 
** prosp6riteS dont elle n'ait profite, ni de malheurs 
M dont elle ne se soit servi/' Grand, et Dec. desf 
Rom. c. 9., p. 10^ 

contempt 
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icojntempt which cannot be dazzled by the 
splendour of its most unsullied atchieve^ 
ments* The Romans wiere indeed enabled 
to subsist by the spoils of conquest, while 
the uncomipted science and spirit of their 
military character secured them the supe- 
riority in the conflifts of the field ; but 
tiieir notorious and avowed disregard of 
every pursuit (y ) but that of arms, threw 
a strong shade of wilful ignorance over 
the lustre of their warlike exploits ; nor 
when the energies of the republic were 
effaced by the magnificence of the em- 
pire, and satiated conquest afforded time 

» 

(/) Trside, both foreign and domestic, together 
with philosophy ^nd the art^^^ w^r^ despised and prp- 
hibired by the austere bigotry of the republican man- 
ners. Fabricius, when at the table of Pyrrhus, ex- 
pressed a wjsh ibat the peaceful dodlrines o{ QyxKzs^ 
the Epicurean philosopher, , who was present, might 
enervate all the enemies of Rome j and the elder Cato 
is known to have advised the expulsion of a celebrated 
sophist from the city, that he might not corrupt the 
Tobuft charafler of the Roman youth, by teaching 
flicm tl^e ingenious art of disputation. 

. . eg for 


IS INTRODUCTION. 

fyv Speculation^ did the Roman gorera* 
ment listen to the suggestions of national 
prudence : with a disgraceful anxiety the 
'dominating power of the universe depended 
for subsistence oi> the tributary harvests of 
Africa, and the granaries of Egypt were 
emptied for the Idle an^ li(:entious popur 
Iftce of p.ome. 

Such are the striking lessons Imparted 
by the free pencil and the vivid colours of 
history : let Uiem be contemplated not less 
for iastrudion than amusement ; and let 
th?it nation justly deenx itself respedable 
which is enabled by commerce to increase 
its wealth, and by courage to protect its 
honour ; which is at once enterprising and 
generous abroad, and the free struiE^ure of 
whose govemme;nt facilitate^ every im^ 
provement at home {g) 

Next 

(g ) Why should wc he deterred from applying thi^ 
chan^fter to our own country, ^y the querulous and 

bestir 
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Next to a conviftion of the moral 
Aud political importance of domestic trade^ 

faftidiotts rq^roach of national pride ? The philoso- 
phic and impartial Montesquieu has led the way ; and 
another foreign writer of considerable estimation thus 
describes the community of which we are members >-^ 

^< That iUostriout nation distinguishes itself in a 
*< glorious manner by its application to every thing 
^ that pan render the state the mod flourifliing. Aa 
^ s^dm^rable constitution there places every citizen in 
^ a sittia^ion that enables him to contribute to this 
'* great end, and every where diffuses a spirit of true 
^< patriotism, which is zealously employed for the pub- 
M lie welfare. We see there mere citizens form con» 
M siderable enterprises in order to promote the glorjf 
^ and welfare of the nation \ and while a bad prince 
^< would be abridged of hi« power, a king endowed 
'* with wisdom and moderation finds the most powerful 
^ succours to give success to his great designs. The 
<< nobles and the representatives of the people form a 
^< band of confidence between the monarch and the 
}^ nation ; concur with him in every thing that con* 
^< cerns the; public welfare ; ease him in part of the 
<< burden of government; confirm his power; and 
*^ render hioi an obedience the more perfed, as it is 
^ voluntary : every good citizen sees that the strength 
<< of the state is really the welfare of all, and not that 
<< of a single person." Vattel Law Nat. b. i^ c. 2* 

the 
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the best means of improving it should 
employ our attention. There is certainly 
no department of public service more use- 
ful than the patronage of the mechanical 
ingenuity, by whose inventions and im- 
provements the necessity for animal la^ 
bour {h) is diminished, and the accom- 
plishment 

{h) No prejudice can be more absurd and mis«- 
chievous than that which has frequently objefted to 
improvements in mechanism, on the ground of their 
tendency to abridge the employment of the Jaborious 
part of society. Among the principal advantages re^ 
suhing from the civil association of mankind, we majf 
jBureiy class the opportunity afforded to individuals* of 
dedicating their talents to the benefit of the public, 
and the power of the latter to bestow; adequate remu^ 
neration for the time : and the ^ability which are so 
employed. . , ^ 

In return, for such disbursements from the common 
ilock, the personal convcnijehce and profit of every 
member of the community are more than.proportion<» 
ably : increased. 

• A solicitude to reduce animal labour witShin mode- 
rate and reasonable limits, is hot merely *to be reecSm- 
mended on the score of poh'tical economy, but as one 
of the mod 'amiable features of civilization: multi- 
tudes of our fellow-creatures are thereby rescued' front 
the deplorable ignorance, that generally accompanies 
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r 

pKshment of those great and beneficial 
yrorks, by the assistance of which the na--. 
tural and manufadured produdions of a 
country are conveyed with facility and 
cheapness to all its parts. 

Among the most po\frerful mearis by 
wliich these important obj efts have been 
promoted, we may rank the use of steam, 
and the increase of inland naviga- 
tion. The' discovery of the wonderful 
powers and utility of condensed vapour 
is of a modern date, but would have been 
worthy of producing the traditional boast (i) 
of Archimedes. The variety of purposes [i) 

to 

the lot of mantral drudgery, and being thus advanced 
a rank higher in the species, may become eligible for 
many employments in which the understanding has a 
share, and which so greatly abound in a civilized and 
Krealthy country, 

(/) That with a fulcrum for his engines he would 
be able to move the world* 

(i) The use of steam engines is now adopted m 
nost works of magnitude, such as breweries^ found- 

riesj 
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to which the agency of those powers 1^ 
applied in this country, together with the 
many specimens of machinery by which 
our different mechanical operations are fa-» 
cilitated, shew to what perfedion the im- 
provement of trade and manufa^hires may 
be advanced under the auspices of a free 
government^ and an a£dve commercial 
spirit* 

The importance of inland navigation 
cannot be too strongly asserted : Katur* 
has greatly asasted the internal trade of 
iome countries by abundance of rivers ; 
and it is a just tribute to the enterprising* 
genius of man, to admire the extent to 
which that advantage has been increased 
t)r supplied by the means of navigable 

ticSf collieries, &c. Much praise is due to ^^ Messrs. 
Boulton and Watt,** of Birmingham,' for their libe- 
ral, indefatigable, and successful endeavours to render 
the discovery beneficial to the public. 

canalst 
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Canals (/)• Many of these stupendous mo- 
numents of human sagacity and persever- 
ance have distinguished the most enlight- 
ened and opulent countries of the ancient 

world, TTie Egyptians, who were jusdy 
renowned for science and the arts, com- 
pleted the charafter of high civilization 
by an assiduous attention to their internal 
trade (/»), and the intercourse necessary td 

condud): 

' (/) Sm^'s Wetilth of Nations, vol. i. p. ^8. 228. g. 

—A writer who has given much attention to the sub- 

je(fl, thus observes on the utility of canals: <^ All 

<^ canals may be considered as roads of a certain kind, 

'< on which one horse will draw as much as thirty 

*< horses do on the ordinary turnpike roads, or ,on 

<< which one man alone will transport as many gopds 

*< as three men and eighteen horses usually do on co^- 

<< mon roads. The public would be great gainers w^re 

** they to lay out upon the making of every mile, of 

<< a canal twenty times as much as they expend upot^ 

*^ making a mile of turnpike road; but a mile of 

^ canal may often be made at a less expence than 

*« the mile of turnpike, consequently there is a great 

•« inducement to multiply the number of canals/^ 

Phillips's Hist. Inland Navig. pref. p. 9. 

(/») A fragment by Gray, in which philosophy 
and poetry are exquisitely blended, has the follow- 
ioe descriptive lines : 

D «< What 
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condudl: it was facilitated by the s^ime ca^ 
nals, which were construdled by the pro- 
vident labour of that once free and polished 
people, to distribute the capricious bounty 
of the Nile* 

The large territory anct immense popu- 
lation of China have always rendered 
domestic trade an objed: of peculiar im- 
portance to that venerable empire : its 
whole surface is intersedied * by ngvigable 

•' What wonder, in the sultry climes, that spread.. 
•* Where Nile redundant o'er his summer bed 
^ Frcyni his broad bosom lift and verdure flings, 
" And broods o*er Egypt with his wat'ry wings> 
«< If with advent^'rous oar and ready sail 
*« The dusky people drive before the gale ; 
•* Or on frail floats to neighb'ring cities ride, 
*' That rise and glitter o'er the antbient tide."* 

See Mason's edition of Gray's works, 4to. p. 199^ 
When the taste, genius, and erudition of Gray are 
considered, it must be sincerely regretted that he did 
liot complete a poem on a plan so excellent and ori- 
ginal. The chasm has been coarsely supplied by Mr.. 
Knight's poem on " The progress of Civil Society,'^ 
4to. published 1797. 

canals^ 
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eanals (»), which are constantly employed in 
the conveyance of produce and merchandize 
between its various towns and provinces. 
The tenacious formality of the Chinese 
charadler, and a very partial commerce 
with European nations, h^ve militated 

{/r) One called the « Great Canal," is thus dc^ 
scribed by Mr. Phillips^ in his << History of Inland 
Navigation,** p> 8y 9 : 

*^ The Great Canal, which is also called the Royal 
<< Canal, is one of the wonders of art : it was finishe4 
** about the year 980 ; thirty thousand men of all de- 
*' nominations were employed forty-three years ia 
^completing it. It runs from north to south, ex- 
" tencjing from the city of Canton to xhe cxtremitjj 
^^ of the empire ; and by it all kinds of foreign mer« 
•^ chandize, entered at that city, are conveyed dircdl^ 
" Jy to Pekin, being a distiauee of 825 miles. It| 
" breadth is about fifty feet, and its depth a fathom . 
**' and a half, which are sufficient to carry barks of 
^ considerable burthen, which are managed by mast 
*f and sails| as weU as by oars ; and some of a smaller. 
^' sort are towed by haxid. This Canal passes througli^ 
^' or near, foriy^one Ij^rge cities \ it has seventy-five 
^< vast sluices to keep up the water, ^nd pass the barks 
^ and ships where the ground will not admit of suffix, 
" cient depth of channel, besides several thousands of 
^ 4raw and other bridges." . 

» 

P ^ against 
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against the introduction of modem imi^ 
provements in the sciences into China ; it 
is however admitted, that from an imme-* 
morial period of time, the first principles 
of the arts have been known in that coun- 
try J nor can we hesitate to ascribe the 
remarkable industry and highly civilized 
manners of its people, to the multifarious 
employments and perpetual intercourse 
created by a home trade, unexampled in 
magnitude {o) of consumption. 

The utility of navigable canals has not 
escaped the attention of European coun- 
tries. By the assistance of this species of 
navigation, Holland {p ) has long been 

enabled: 

(9) It is observed by a celebrated writer, that " the 
•< home market of China is perhaps, in extent, not 
«* much inferior to the Market of all the different 
<« countries of Europe put together." Wealth of 
Nations, vol. 3. p* 32. 

(f) «< The slow canals, the yeIlow-bIossom*d vales, 
«* The willow tufted banks, the gliding sails, 
« The crowded mart, the cultivated plain,",^^ 

Thcge 
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mbled to combine, in an* eminent de^ 
gree, the advantages of external and in-» 
land trade. Russia (y), Sweden (r), Den? 

mark, 

These were among the features noticed by the de« 
scriptive pen of Goldsmith (Traveller j^ but the scene 
18 now miserably changed \ the acrimonious violence 
of fadion has degraded the charader^ subverted the 
independence! and almost annihilated the commerce 
of Holland. ' 

(q) The largest of the Russian canals is that of 
«' Vishnei* Volosholc." It was projefted and finished 
in the time of Peter the Grcat^ and effects a commu<4 
picatbn between the Caspian and the Baltic 8eas», 
See Phillips's Hist. Inland Navig. p. 26. 

The same writer, observing on the great opportu- 
nities for inls^nd navigation in Russia, states, that in 
that empire it is << possible to convey goods by water 
^^ four thousand four hundred and seventy^two miles^ 
** from the frontiers of China to Petersburg, with an 
^< interruption of only about sixty miles ; ^nd from 
*' Astracan to the same capital, (by the canal of 
*^ Vishnei-Voloshok,) through a space of one thou/and 
** four hundred and thirtyfour miles \ a most astonish- 
'* ing tra£l of inland navigation, almost equal to one 
" fourth of the circumference of the earth." P. 26. 

(r) In canal experiments Sweden has been less for- 
tunate than its former rival. There remain the ruins 
of some very costly but abortive works^ patronized by 

Charles 
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mark (/), and France (/), haVe also madd 
prodigious exertions to efFedt such artificial 
communicadons. . r- - - 

The beneficial consequences with which, 
for the most part, those endeavours have been 
attended, evince that there is scarcely any 
form of government, however depressing 

Charles the Xllth, during the lucid intervals of hisr 
military madntss* 

' (/) The canal of *« Kiel,** in the duchy of Huli 
•tein, does great credit to the sagacity of the Danish 
government. This canal was projecled to enable 
vessels, ** not cxce^iflg one hundred and twenty tons, 
** or not drawing above ten feet water, to pass imme- 
^ diatcly from the Baltic into the German Ocean, and 
«^ proceed without unloading to Hamburg ; or sail to 
<< Holland, England, or other parts, which in times' 
«* of war receive supplies from Denmark." Phillips'^ 
Hist. Inland Navig. p. 46. ** 

(/) Of the various canals of France, that of Lan- 
guedoc is the most remarkable : it wis begun and^ 
eompleied by M. Riqtiet, a celebrated engineer, in 
the time of Louis the XlVth, and would alone be 
sufficient to immortalize the reigti of that monarch.' 
For a circumstantial account of this truly magnificetir, 
scientific, and useful work, see Phillips's Hist. Inland 
Navig. p. 53—56* . ;. 
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xn some of its tendencies, undep which do- 
^lestic trade, after a certain degree of en- 
.courageinent, will not rear it? head and 
flourish* 


* » 


This must be a gratifying refledion to 
ihe mind that is' accustomed to contemplate, 
with beiievolent cufiosity, eyery step that 
leads to the comfort and civilization of our 
species ; such a mind will therefore expe- 
rience peculiar satisfadtion in viewing the 
velocity of the success that generally: fol- 
lows the spirited commercial enterprises 
even of individualsj^ when favoured by 
the genius of free political institutions, 
and protected by the solicitude of nume- 
rous and equitable laws. ;* 

: » 

The present state of the inland naviga- 
tion of our own country forcibly illustrates 
the preceding remark: notwithstanding a 
great increase of home trade, and the ex-f 
ample of the means adopted by other 

countries 
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countnes to facilitate internal commerce^ 
England, till within these fifty years, had 
hegle^fted to improve the natural advan- 
tage of many rivers, by the construction 
of navigable canals. 

The first navigable canal in this country 
was begun by a noblem^ai (v), whose 

various 

(v) The Duke of Bridgewatbr, who in the 
year 1759 obtained an a£l of Parliament, enabling 
him to make a navigable canal from Wofsley to §aU 
ford. For a particular and interesting accdnntofthc 
progress and completion of this canal, see Phillips's 
Hist. Inland Navig. c. 7. where the utility of tht 
undertaking is thus described : — 

«< Before the duke began his canal, the price of 
<• water carriage by the old navigation on the rivers 
<« Mersey and Irwell, from Liverpool to Manchester, 
•* was twelve shillings the ton, and from Warrington 
<< to Manchester, ten shillings the ton. Land car- 
« riage was forty shillings the ton, and not less than 
*< two thousand tons were yearly carried on an average. 
«' Coals at Manchester were retailed to the poor at 
« seven-pence per hundred weight, and often dearer* 
« The duke, by his navigation from Liverpool to 
<< Manchester, carries for only six shillings ^ ton^ 
<< and in as short a time, and with as certain delivery 

" as 
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Tarious plans for the improvement of our 
inland navigation have been crowned with 
signal and deserved success. 

r 

This respectable and spirited example 
has had its proper influence, by stimu- 
lating the plans and the completion of 
similar untdertakings. The number of na- 
vigable canals already construd:ed, and 
diose which are in contemplation to be 
made in various parts of die kingdom, 
demonstrate at once the public utility, and 

'^ as if by land carriaige, Ijecauae be is Mc, at ^e 
* lowest neap tides, to corae into or go out of his 
^* canal at Runcorn Gap to Liverpool, which he could 
y* x>ot do if he had gone in at the Hempstones, as was 
** at iirst intended ; consequently one half h saved (o 
" the public of the old water carriage, and almost six 
•* parts in seven of the land carriage. Coals also arc 
" delivered at Manchester, seven score to the hundred 
•* weight, for three\p€nce halfpenny.** 

In the projeflioH and execution of this and similar 
workS) the duke was assisted by the late Mr. Brindlef^ 
a self taught engineer of uncommon abilities. Parti- 
culars of fixe life of that extraordinary man arc recorded 
in the Biographia Britatinka^ vol. a* 

£ the 
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the private advantages of this species of 
property ; shares in which are nbw become 
of such consequence, as to form very fre- 
quent funds for provisions in family set- 
dements. 

Thus greatly has Britain, within the 
compass of half a century, improved her 
inland navigation ; and all who feel inte- 
rested in the prosperity of our country 
will be happy in perceiving, that while 
good faith, enterprising industry, and su- 
perior manufactures have placed it at the 
head df commercial nations, it^ internd 
trade is rapidly advancing to the utmost 
improvement of which it is apparently 
susceptible (//). 

The 
• 

(w) In a valuable work lately given to the public 
by a respeftable and intelligent magistrate, it is ob- 
served, that in this country there has been ** an^accu- 
«' mulation of not less than two thirds in commerce, 
•• as well as manufaciures." Treatise on •the;, Police 
of the Metropolisj 4th edit. p. d^oy. 

The 
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The transadtions which form the inter- 
course of an extensive domestic trade, and 
the various confidential occurrences which 
attend the increased relations of a civil 
community, obviously require for their de- 
finition and proted:ion a multiplying series 
of legislative provisions. The aptitude of 

The same wofk gives the following estimation of 
the annual commerce of the metropolis alone :-r^ 
*^ Above i3>5<^.o vessels, including their repeated voy- 
*< ages> arrive at and depart from, the port, of Lon* 
y don with n^rchandize, in the course of a year ; 
<< besides a vast number of river craft employed in the 
" trade of the interior country, bringing and carrying 
^^ away property estimated at seventy millkns sterling. 

<< In addition to this, it is calculated that above 
<< 40,000 waggons and other carriages, including their 
«• repeated journies, arrive and depart laden^ in both 
** instances, with articles of domestic, colonial^ and 
•' foreign merchandize; occasioning a transmit of, 
*' perhaps, (when cattle and provisions sent for the 
<* consumption of the inhabitants are included,) fifty 
♦f tmlUon^ moreT P, 410, 11, 

Dr. ^ikin, in his History of Manchester (410. 1797)1 
remarks the interesting progress of manufactures and 
trade, atid the concomitant habits of their respe£li.ve 
stages, whh a precision and philosophy not inferior to 
the pen of Smith* 

£ 2 suc}^ 
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such • legal regulations peculiarly demands 
the care of those to whom the higheir con- 
cerns of the state are entrusted j for if that 
vigilance were not exercised, it would be 
in vain that a country might labour for 
Us own prosperity. In proportion also aa 
iaws beconie necessarily more numerous, it 
should be recollected, that precision is their 
greatest ornament ; other produ<3ion& of 
the human genius may be allowed to de- 
rive their fcharms from the beauty of me-^ 
taphor and the grandeur of -general ex- 
pressipn, but the utility and the praise of 
a municfpsil code will depend on the dry 
simplicity and scnipulons'detail with which 
it is adapted to the purposes qf public se-^ 
Curity and social confidence, 

When we oonlerttpiate the slow progress 
by which nations, civiKsed in many other 
respe(9ts, have arrived at a moderate degree # 
dF p€rfe<3fion in the le^slative science, our 

wondec 
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wander Is excited, that the very first pur- 
poses of benefit for which the species caa 
be supposed to associate should be post* 
pgned to th^ latest consideration, 

. Philosophy would be idly occupied in 
attempting to develc^e^ by hypothesis and 
conjecture, the cause of this inrexsion in 
the pursuits of society ; but concerning 
liie spirit and the tendency of the positive 
institutions which have prevaijed in cele-* 
brated states, disquisition may be profitably 
employed, and on this topic history pre- 
sents abundance of materials to excite the 
vivacity of speculation, and recompence 
the labour of research (w), 

; Among 

(tw) The profound researches of Montesquieu, il- 
luminated by a genius powerful and' vivid^ have ex« 
plored the principles of a science the most important 
to the happiness of mankind. With some exception 
to the predominating tenet of the influence of cli- 
matei che ♦* Esprit dcs Loix** displays a fulness of 
fcarning^ philosophy^ and political sagacity^ before 
^ which 
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Among the consequences of the great 
and rapid vicissitudes which have frequently 
befallen the grandeur of nations, none is 
more deeply to be regretted than the sub-^ 
version of those systems of internal polity 
which have resulted from mature civili-^ 

4 

sation^ together with that of the political 
importance of the countries where they 
have existed. This abuse of conquest is 
often produ<3:ive of a slothful and morbid 
degeneracy .{x) of the human intelledt, hy 

which the superficial efFuaions pf VoltairCi and evesi 
the ardent reveries of Rousseau, sink into insignifi* 
Giince. It is however to be lattientod, that their coua« 
trymen have not taken the benefit of such a compari^ 
son, and that, in the progress of the mighty revolution 
that still astonishes Europe, the dogmas of Rousseau, 
VoltairCi and an imitative herd of declaimers on the 
science of government have been adopted, in pre- 
ference to the pra^ical, sober, and wi$e lesson^ of 
the immortal Montesquieu, 

(x) " Ut corpora lente augescynt, cito extinguun* 
^* tur, sic ingenia studiaque oppresseris facilius, quam 
*< revocaveris. Subit quippe etiam ipsius inertia dulTt 
V cedo: et invisa primo desidia postremo amatui^*.'* 

Tacitus in vit. Agric, t 

destroy^ 
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destroying the institutions which are cal- 
culated to excite and perfe£t its finer ex- 
ertions : the fire of national genius has 
indeed sometimes revived by the energy 
of a few remaining sparks, and, after ages 
of dreary ignorance, has poured a suddea 
lustre on , the clouded regions of art and 
literature. This, however, is biit a small 
recompence for the Irretrievable loss of 
exemj^ary institutions, much more essea- 
tial to the happiness of society : the man- 
date of Omar, that consigned the Alexan- 
drian library to the flames^ was infinitely 
less injurious to the improvement of man- 
kind, than the destrudion of the remains 
of the admirable polity which Egypt (/) 
had exhibited in its days of splendour, and 
fi-om which accomplished Athens derived 
its infant rtodiments of civilisation. 

(j) See Diodorus Siculus, lib. I. Lord Kaims'd Hii- 
lorical Law Trafts, p. 77 (note); and Drummond's 
Review of the Governments of Sparta and Athens^ 
p. 35. It is a subjeft of regret that a proper history of 
Egypt still remains among the desiderata of literature* 

' The 
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The fragments that remain of the lega! 
institutions of Athens have been chiefly 
preserved in th€ harangues of the orators.- — 
From th« frivolous and unjust grounds of 
accusation, the indecent violence and ca- 
pricious cruelty which history has imputed 
tx) most of their state prosecutions (s), the 
criminal jurisprudence of the Athenians ap- 
pears to have been grossly defe6:ive. In 
adjusting the rights of property (a)^ and 

. (z) Sec Mitford's Hist. Greeoc, vx>l. g^ <. 22. This 
writer is entitled to a high rank among historians : 
unseduced by thfe Wandi^mcflts of fahle, at»d superior 
to the influeoce of classical prejrudiced, he has investi- 
gated the policy and characters of the Grecian stales 
with an acutcness of penetration, and a solidity of 
judgment^ adaqpted to the true purposes cf history. 

(a) Dr. Adam Smith observes (W^akh ef Narieit?, ■ 
vol. 3. p. 176.), that, ** law never seen^s to ha.ve 
«* grown up to be a science in any republic of ancient 
** Greece." This remark is certainly too ^etiecafl j 
for the speeches of TjaT4S on the laws of succession to 
property at Athens display much logical subtiHy of 
argument, many appeals to former dccisiotis, "Sind gveiit 
nicety in the choice and arrangement of evidence. 
A translation of this legal orator, with a copious aad 
learned commentary, was given to the public (4to. 
1779) from the masterly hand of Sir William Jones. 

in 
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in the cognizance of ordinary transafkions, 
the decisions of their tribunals were doubts 
less marked by a more respeftable charaifien 

» 

The flourishing state of commerce and 
the arts among the Athenians, and the 
volatile temper of that celebrated people, 
were calculated to encourage forensic liti- 
gation {6) ; and under the mild and au- 
spicious genius of Solon, their municipat 
laws imbibed the spirit of order and dis- 
criminating equity. Unfortunately Athens 
did not enjoy the uninterrupted benefit of 
the wise regulations of her illustrious le- 
gislator ; they were, indeed, treated with 
apparent respedl, but lost their salutary 
energy in the turbulent commotions of 
civil discord, which prepared the downf^ 
of the Athenian republic. 

(i) In Sir W ilium Jones's prefatory discourse tq 
tbe speeches of Isseus (p. xviii — xxxiii.)| $ee a curioqa 
9od analQgical accpunt of the progre&s of an ^th^niai^ 
^ v-soit- 

F The 
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The singular constitution and legal re-* 
gimen of Sparta, though hostile to every 
species of commerce, irresistibly attrad 
our momentary notice. The name of 
Lycurgus has been officiously blazoned on 
the tablet'' of immortality ; but if the re- 
putation of a legislator be truly founded 
on the tendency of his labours to the 
moral and political improvement of man- 
kind, what superficial dogmatist can suc- 
cessfully contend for the superiority of 
Spartan laws and Spartan manners? on 
a government which formed the citizen 
by extinguishing the benevolent feelings 
of the man ; which, taught him to spurn 
with savage affectation (c), the gifts of 

science, 

(c) Some shocking traits of imitative ferocity ap* 
peared in the furor of the French revolutioix : the ci- 
vilised world beheld the spe£lacle of mothers^ father89 
sons, and brothers, disclaiming and reviling the ties 
of nature ! The outrages against science were equally 
atrocious — one instance must excite peculiar regret and 
indignation : During the infernal despotism of R.o- 

bespicrre. 
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» 

science, and the amiable virtues of do- 
mestic life : — fanciful speculators may la- 
rish their encomiums, but the rational 
politician will pronounce it to have been 
the abominable triumph of a factitious bar- 
barism and ignorance, over the genuine 
diiSates of Nature, and the wise purposes 
of legislation. 

> 

The progress and perfedion of the Ro^ 
man jurisprudence present an interesting 
subjed: of discussion (^) to the scholar and 

th? 


bespierre, the celebrated chemist Lavoisier, who had 
devoted a blamf^less lifei and a large fortune, to sciea* 
tific pursuits, was condemned to death by the mock 
jurisdi£iion of the revplqtionary tribunal. He solicited 
ths indulgence of a few days to finish some e^peri* 
ments, the result of which was likely to be important ; 
his request was denied; and he was insultingly told 
that France did not want philosophers, but good pa^ 
triois ! From such arbiters of patriotism Heaven de** 
fend us ! 

{d) See Gibbon's Dec, and Fall Rom. Cmp. c. 44* 
7hi$ chapter is only a brilliant coup (Topil 00 a sub^ 

¥ Z jca 
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the biwyer; while the phHoSopher must 
admit that Rome, in some degree, expiated 
the mischiefs of her too successful militaiy 
ambition, hj the promulgation of the ra- 
tional and noble system of law, which at ^ 
a later period, was compiled, arranged, 
and completed under the auspices of Jus- 
tinian. 

It must be acknowledged^ that the in^ 
stitutes of the civil law, thus promulgated 
under the patronage of imperial authority, 
contain some passages which exhibit a dis-^ 
graceful contrast to the character and max«- 
lims of republican Rome. The entire and 
dangerous conjunftion of the legislative 

ytCt which it was a part of Mr. G.'s historic duty 
to have examined with microscopical attention. 
The many pages he has employed in the malicious 
detail of theological controversy, and the numerous 
notes in which he has perpetuated the scandal and ob- 
scenity of insignificant writers, might have been oc^p 
CUpied with disquisitions and illustrations more cre^ 
ditable to the candour and the talents of the historian. 

and 
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and executive powers; an^ the consequent 
practical imputation of infallibility to the 
prince {e)y have also been justly held repug- 
nant to the spirit of a constitution, which 
blends the purest parts of democratic liberty 
with the advantages of the monarchical and 
aristocratical systems. But the time is long 
past in which the vigilant jealousy of an 
English patriot could reasonably apprehend 
the freedom, of his country in danger oi 
jbeing contaminated {/) by the el^tvish flat* 

tery 

{e) The '' quod principi phictiit legis habet vigo- 
rem" of the imperial inatitutes^ was interpreted very 
differently from our legal maxim that << the king can 
do no wrong." The latter, so far from implying or 
encouraging absolute power, is used for the purpose 
of fixing an unequivocal responsibility on those officers 
€ii the state, from whose advice public measures are 
adopted. 

{/) The fraudulent and tyrannic perversion of the 
civil law by the Popish clergy, in a dark and super- 
stitious age, may fairly account even for the ab- 
horrence with which it was spoken of by our old 
common lawyers, and for thjs obstinacy with which 

they 
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tery of the Byzantine court : it may now 
be viewed with a mixture of pity and 
disdain, while the ingenious discrimina-* 
tions, and corre<S reasoning of the Roman 
jurists, are occasionally permitted to impart 
dieir light and authority to the decisions 
pf our municipal tribunals. 

Of those decisions the Law of Gontrads, 
as applied to commercial transactions, now 
embraces the most considerable part ; the 
laws that regulate the descent and the 
transfer of real property are the early 
specimens of stability and civilisation in a 
government : when refinement advances and 
wants multiply, invention and labour, duc- 
tile to every form suggested by the con-k 
venience of man, create new species of 

they opposed its introduflion into this country: but 
ivhat in the days of Forcescue and Sir Edward Coke 
was honest and salutary prejudice, would be illibera,! 
and noxiousi at a period when civil rights and duties 
are accurately understood, 

wealtfc^i 
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wealth [g)^ which circulate with almost 
a magical rapidity through the various 
chaimels of foreign and domestic trade. 

The bold outlines of the Law of Na- 
tions have been found competent to re- 

[g) Among the many important avocations ot litera- 
tnre, it would be surprising if some disquistion had not 
been employed on the sources of national opulence. Oa 
this 8ubje£l the speculations most worthy of notice 
have originated with the moderns, and among these 
the French writers are decidedly superior rn the no* 
yelty and the ingenuity, if not for the pradlicability 
of their doArines. The tenets of the celebrated seA 
of Economists are faithfully represented by Dr. Adam 
Smith (Wealth of Nations, b. 4. c. 9.}* The fa£l» 
and reasonings contained in that very respeAable work 
have procured a just applause to the diligence, the 
acQteness, and philosophical talents of the author, but 
might, without injury to his reputation, have bceu 
more artlessly given to the public. Like the specu- 
latists alluded to, he has clothed with the formality of 
system an inquiry, in the scope of which, doubtless^ 
many important principles remain to be investigated, 
and has thereby contributed to found in this country 
a school of dogmatists in the yet very imperfedl science 
of political economy. 

gulate 
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gulate the general transadions of external 
commerce ; but that which exists within 
a state, requires, in proportion to its ex- 
tent and encouragement, a far more po- 
sitire and minute system of jurisprudence. 
To provide for the various circum^ances 
which afFe£t the deposit and the trans-- 
mission of moveable property — ^to discri- 
minate the shades of identity which belong 
to fraud, negligence, or accident, is what 
only a well digested system of laws can 
teach, and what none but a people emu- 
lous of. civil improvement will be disposed 
to learn. 

By this scale we ought to estimate the 
value of such a body of reason as The 
Roman Civil Law, and to measure our 
regret that the viifiorious barbarians of the 
North, while they triumphed over the 
military degeneracy, did not respeft the 
legal wisdom of vanquished Rome : but 

it 


H 1^ the pferogative of conqti^t? to pafey 
Ae improvement of mankind — the e©- 
lighteaed aiiid s^^dtiematic }unepru4en€tB of 
tile CvvUiaiis Was suppiaiiled by? numwouB 
codeS) whose uncouth^ and monetifoiis fea?^ 
tupes betrayed lii&ir savage ^gift: «he e^ 
triifised world seemed to relapse iiHo^ wocse 
than primeval barbarity, and Ewdpe e». 
hibitedi fw many ages^ a scene of Ignoram^e, 
disorder, and rapine, which it grievea the 
philosopher to review, and fatigues the 
J^gtotiaQ ta describe* 

Fr<M[n this barbarc^us chads^ of kussr spnasg 
lixe feudal systea:^ which had compacali^ve 
ment in the gradation of ils parts^ and 
the compadness of it& &i»n,, bun which 
was equally repugnant to the progress of 
aommerciai indiislnry, and civil cx'der^ The 
pjFoud chitftainl who, for st&pulatQd adftaflpi- 
tages, conducted their obsequious vassals 
tp tlpLe §ey, and who employed the in- 
tervals 

Q 
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tefvals from fomgn war in the tumults df 
intestine discord^ the lawless violence of 
territorial robbery, or the coaerse debauch- 
.eries of the castle ; these and theii' idle r^ 
J^ainers were not less hostile to commerce 
.and refinement than the Huns^ the Goths, 
and other barbarians, who^ at different pe- 
.riodS|. poured their desolating swarms over 
the most fertile and civilised pro vin^ces of 
Europe* 

England, notwithstanding a gee^ 

graphical seclusion, classically proverbial ()&), 

exp^ienced the ravages of various invasions, 

.from the doubtful conquest of Caesar, to 

,the permanent ascendancy of the Nonnaa 

arms, laws, anyd manners. 

^ Our Saxon ancestors, who, after their un- 
just expulsion of the ancient Britons, set- 

(Jk) *^ £t pcnittts toto dlTiaos brbe Britannos/' 

Viaa. Ec. r. 

tied 
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ded themselves in the fairest possessions of 
&is island, were disposed to improve, by 
&e arts cf peace, the territory they had 
acquH-ed by the violence of war, and re^ 
tained the free spirit, while they gradually 
tost the ferocious character of the German 
tribes, whose manners and institutions are 
so expressivdy delineated by the pen of 
of Tacitus (/)• 

By the wisdom and the pali:iotism of 
Alfred the Great, the Saxon customs wgrQ 
improved irito a system of policy, the re^ 
mains of which display the just pretensions 
of that amiable monarch to the grateful 
memory of Englishmen. The Institutions of 
Alfred were impregnated with those genuine 
principles of legislation which ^slst ^nd ex-r 
pand with the prOgi^essive improvements of 
^ state, and a subsequent age might have 
'jeen the free model of the Anglo-Saxda 

r 

(i) « Dc Mor. (Scrm/* 

G ^ jiiria. 


♦4 ryT*e®«'CT<of<y^, 

pAm^mdmko&j ^doriied. with «be cuteiTalteA^ 
seasou xrf the rcivil law. It was^ howeva, 
ti»e £ite of i^OT -Qountry^ that ks poHtical 
Uberti^ft sho^ be swreft^ereii to the shm> 
kles gf th^ f^d/sd syct^m., ihieit (3ie pos^ 
s^sios^ of kSi 4nhafbkant6 dshosM bef^ine ai 
pcey K) tha rapacity af fopc^ig^ fflcfoeawiea, 
!^d ^at #Le '|Dai*k«r<M3 yosap of milkarp 
pride should oppress, and spurn, tiip tfibits 
?tnd the blessings of industry and peace, 

4 ' 

The -fafigWBaiy vioteope v^kh <rfiita 
attei^. th« feiwt -of co»qufist . may he -^n 
|(}fHie!^ fjbwt tt^ 4«|i)>«rate and m^e Ja^tiog 

<fii^hs4 pciqille^ the siqypde 4ixd e<|w|j^k 
I^Qp]|»les ^ jffliipTOde^w -wjikh were 
r^iiiag *0s i^eWfeQic^i awoi^ -put S^<^ 
|»K)g^»yb«r«, -were ^^kw perpfesed fey tfc^ 
«^Ii^ti$i$, Hind iritiaitdi hy the chicarnf , (^ 
^ ^*Dii;m«a WwyOTs {i) ; coin^ptiiw iftn^. 

(*) " Lcgibus tantum ct moribus Normannicis om- 
w nia^ Sttbselli^ strepcbi^iit,'^ Cracii Joe Feudalc, 1. i. 

partiality: 


partiaiity began to di^race the tribunals 
ef Britain ; and while the conqueror af- 
fedied to mign.in the name of the hiw (/)y 
Ittsaself and his followers placed flieir vi" 
^iile <bpefidaAce on die power of the 

, These 


(/) Sir Malthew Hatt (HUt. C^om. Law, c. 5.) 

and Sir William Bbckstone (Com. vol. 2, p. 48— 
5a.) luve labottced ^o prove that ^e conquest of 
Ei^iatul by William the First, is not to be Uad^rst0o4 
in the military sense of the term, but as synonymous 
wkh legal acquisition m purchase. This construfiion 
lmdm¥cd a feeble -SMppon^ Irofn the equivocal iise of the 
word conquestus^ the Jvague pretensions of title to the 
crown on the part of the Norman duke, and his af- 
fedei «olioitade to resiorc ^he Sason institsfiom ) but 
it is clearly repugnaot to Jthf plain £a£l8 of that perto4 
of ourhist&ry. See Hume*s Hist. vol. i« p. 282—- 
264. 

(m) At the distance of more than two centuries 
irpm the Norman conquest, and in the reign of % 
prince (Edward I.) whose improvement of our law 
has procured him the appellation of the English Justi** 
nian, this iron evidence of title was produced by the 
fcelebrated Earl Warren ne, and with a prudent acquis 
fitfeace pn the part of the monarch. Hume's Hist. 

Tql. 
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These were the severest and most hu-^ 
miliating marks of the subjugation of our 
country by the vii3:orious Normans. The 
feudal laws which they introduced, and 
the inauspicious fluftuations of an unsettled 
government, restrained for many centuries 
the progress of British commerce and ma- 
nufaftures: these obstructions were at 
length removed, and the first signal for 
the commercial prosperity and civil sta- 
bility of this kingdom was the abolition of 
the feudal tenures [n). Some exception- 
able features of that system are undoubted-?, 
ly yet visible in the abstruser parts of our 
jurisprudence ; but the wisdom of gradual 
reform is preferable to the rage of extir-* 
pation, and it was perhaps impracticable 
to extrad, without violence, every fibrQ 

^ol. 2. p. 238 — A similar explanation was given to 
Robert Bruce, King of Scotland, by some of his 
nobles: see Robertson's Hist. Scot. vol. 1. p. 48. 

(») I s^th of Charles the Second, cliap. 24. 
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cf a root that had struck so deeply, and 
spread so widely ia the soil of Britain^ 

The eveiit [p) by which our coristitutiobi 
was settled, and our civil rights properly 
defined and secured, is to be regarded as 
another and still more important aera in 
the histoty of our commerce : since that 
memorable period, a vast and increasing 
accession of external and internal trad^ has 
demanded the solicitude of the legislaturie, 
and amplified the jurisdiction of our legal 
tribunals. The various laws which have 
taken every species of commercial pro- 
perty under protection ; the luminous ar- 
guments and solemn decisions by which 
the sense and spirit of those laws have 
been applied to the transadions of men, 
form a system of jurisprudence that we 
cannot comtemplate without gratitude, and 
resped. It must also be tecolledted that, 

(p) AcccMion of William the Thisd. 

ad 
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r «cr rriff ^^ic^re : he 


1t~c ^T^iA ct !^ i«3r, and €» bis 

|imje|*i iTDcIi cf iLe W€^£ve of the com- 
moskv^ iknends: &£re is. 
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BO departmeiit of science in wbkh escel^ 
fence more desenres to bea|;^j»ided ; and 
focli names as Holt, Hau>wick£, and 
Mansfield, wiS cosdnue to be ilh»- 
trious, while the aMe and inifMitial cfis* 
tribudon of justice shall be thought an 
hmour to the tribunals of a nafioo. 

In ^n 9gQ that has so peculiariy wit- 
nessed the pompous, hut futile and disa^ 
trous pretensions cf speculatiye policy. 
Englishmen need not be exhorted duly 
to estimate laws which include the soundest 
maxim8 of moral experience, and the juridi- 
cal talents and probity that secure the efficacy 
of their application to the concerns 'of life. 

AN 


[1] 


AN 


ESSAY 


ON THE 


LAW OF BAILMENTS. 


Having lately had occasion to exa- 
mine with some attention the nature and 
properties o( that contrad:, which lawyers 
call BAILMENT, or ji delivery of goods 
on a condition^ expressed or implied^ that 
they shall be restored by the bailee to the 
bailor^ or according to his direBions^ as soon 
as the purpose^ for which they were bailed^ 
shall be answered^ I could not but observe 
with surprise, that a title in our English 
law, which seems the most generally in- 

H teresting, 
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tefesting, should be the least generally 
understood, and the least precisely ascer* 
tained. Hundreds 4nd thousands of meti 
pass through life, without knowing, or 
caring to know, any of the numberless 
niceties which attend our abstruse, though 
[ 2 ] elegant, system of real property, and with- 
, out being at all acquainted with that ex- 
quisite logic, on which our rules of special 
pleading are founded : but there is hardly 
a man of any age or station, who does . 
not every week, and almost every day^ 
contract the obligations or acquire the 
rights of a hirer ^ or a letter to blre^ of a 
borrower or a lender^ of a depositary or 
a person depositing^ of a commissioner or aa 
employer^ of a receiver or a giver ^ in pledge ; 
and what can be more absurd^ as well as 
more dangerous, than frequently to ' be 
bound by duties without knowing the 
nature or extent of them, and to enjoy 
rights of which we have no just idea ? Nor 

must 
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toust it eyeF be forgotten, that the con-^ 
trails above-mentioned are among the prin-i 
cipal springs and wheels of civil society; 
that, if a want of mutual confidence, or 
any other cause, were to weaken them or 
obstruct their motion, the whole machine 
would instantly be disordered or broken 
to pieces: preserve them, and various ac-i 
cidents may still deprive men of happiness j 
but destroy them, and the whole species 
must infallibly be miserable, It seems, 
therefore, astonishing that so important a 
branch of jurisprudence should have been 
SQ long and so strangely unsettled in a 
great commercial cour^try ; and that, from 
the reign of Elizabeth to the reign of 
Annjs, tke dodrine of bailments should have 
produced more contradictions and confu- 
sion, more diversity of opinion and incon- 
sistency of argument, than any other part, [ 3 ] 
perhaps, pf juridical learning; at l^ast, 
thvi any other part equally simple. 

H 2 Such 
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Suck beii^ the case, I could not b^ 
imagining that a shcxt and pei^^HciiOiB 
&Bcus»oa of diis titk, an expositi«i of 
all our ancient and modem ded^ons con- 
caning it, an attempt to leconcile juc^- 
taeats apparently disoofdant^ and to illus- 
trate our laws hj a comparison of tbeoi 
with those of other nations, together with 
an investigation of their true spirit and 
reason, would not be wholly unacceptaUe 
to the student of English law ; especially 
as our excellent Blackstonc, who of 
all men was best able to throw the clearest 
light on this, as on every other subjed, 
has comprised the whole doctrine in three 
paragraphs, which, without afFeSiqg the 
merit of his incomparable work, we may 
safely pronounce the least satisf^dtory part 
of it ; for he represents lending and getting 
to hire^ which are bailments by hi$ own 
definition, as contradls of a distinSl species ; 
he says nothing of employment by com* 

mission ; 
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mission ; he introduces the doftrine of a 

distress^ which h^s an ^njilogy to a pawn^ 

but is not properly bailed \ ^nd on the 

great question of responsibility for negleSy 

he speaks so loosely and indeterminately, 

that no fixed ideas can be collected from 

his words \a\ His Commentaries are the 

liaost corred: and beautiful outline that ever 

was exhibited of any human science; but [ 4 ] 

they alope will no more form a lawyer, 

than a general map of the world, how 

accurately and elegantly soever it may be 

4d[ineated5 will make a geographer : if, 

ipdeed, all the titles, which he professed 

only to sketch in elementary discourses, 

were filled up with exactness and perspi-» 

cuity. Englishman might hope, at length, 

la} 2 Comm. 452, 453, 454. (i) 

(i) See Christian's Edit. Bi^ck. Com. vol. 2. p. 453, 
note (11), where the learned commentator'ti inaccu- 
nu:y on the subje£^ is also admitted, and where a just 
CQcomium is given to the eleg^^n^e, the liberal learn- 
ing) and the sound law of this Essay, 

to 
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to possess a digest of their laws, which 
would leave but little room for contro- 
versy, except in cases depending on 'their 
particular circumstances ; a work which 
every lover of humanity and peace must 
anxiously wish to see accomplished. The 
following Essay (for h aspires to no higher 
name) will explain my idea of supplying 
the omissions, whether designed or invo-* 
luntary in the Comijientaries on the l^awa 
qf Enqland, 

gubjea I propose to begin with treating the 

^ ' subject analytically^ and, having trac6c|* 
^very part pf it up to the first principles^ 
of natural reason, shall proceed, historicaiiy^ 
to show with what perfed: harmony those^ 
principles are recognised and established 
, by other nations, espepially the Rqmans,^^ 
as well as by our English courts, whea 
their decisions are properly understood and 
clearly distinguished j after which I shall 

resume 
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resume ^yntbetkdlly the whole learning of 
bailments^ and expound such rules as, iti 
my humble apprehension, will prevent any 
farther perplexity on this interesting title, 
except in cases %Yery peculiarly circum- 
stanced. 


Frc«n the obligation, contained in the [ 5 ] 
definition of bailment, to restore the thing ^' Analysis, 
hailed at a certain time^ it follows that the 
bailee must keep it, and be responsible to the 
bailor if it be lost or damaged : but, as the 
bounds of justice would, in most cases, be 
transgressed, if he were made answerable \ 

for the loss of it without his faulty he can 
only be obliged to keep it with a degree 
of care proportioned to the nature of the 
bailment ; and the investigation of this de-- 
gree in every particular contradl is the 
pipblem, which involves the principal diffi- 
cnhy* 


There 
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There are infinite shades of c<ire of 
diltgencd frcm the slightest momentary 
thought, or traiisieht glances of attention, 
to the most vigilant anxiety and solid**- 
tude ; but e>:tf ernes iil this daSe, as in most 
others, are inapplicable to practice : the first 
extreme would seldom enable the bailee 
to perform th^ condition, and the second 
ought not in justice to be demanded ; since 
it would be harsh and absurd to exaft the 
same anxious care, which the greatest mi- 
ser takes of his treasure, from evefy man 
who borrows a ; bock or a seaL The de- 

. grees then of care, for which we are seek- 

ing, must lie somewhere between these 
extremes ; and, by observing the different 
manners and charadlers of men, we may- 
find a certain standard,: which will greatly 
facilitate our inquirj^; for, although som.et 
are excessively careless, and others excess-^ 
ively vigilant, and some through life, others 

[ G ] only at particular times, yet we may per-- 

ceive^ 
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CeiTe, that the generality of rational men 
use nearly the same degree of diligence 
in the condud of their own affairs ; and 
this care, therefore, which every person of 
common prudence and capable of governing 
d family takes of his own concerns, is a 
proper measure of that which would uni- 
fornily be required in performing every 
contradl, if there were not strong reasons 
for exaEting in some of them a greater^ 
and perrnitting in others a less^ degree of 
attention. Here then we may fix a con- 
stant determinate point, on each side of 
Which there is a series consisting of vari- 
able terms tending indefinitely towards the 
above-lnentionfed extremes, in proportion 
as the case admits of indulgence or demands 
rigour : if the cdnstruftion be favourable ^ 
a degree of care less than the standard will 
be sufiicient ; if rigorous^ a degree more 
will be required; and, in the first case, 
the measure will be that care which every 
nan of common sense^ though absent and 

I inat' 
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of the before-mentioned degrees of dili- 
gei^ce, and are exactly correspondent with 
them. Thus the omission of that care^ 
which every prudent man takes of bis oijun 
property^ is the determinate point of ne- 
gligence, on each side of which is a series 
[ 8 ] of variable modes of default infinitely di*^ 
nxinishing, in proportion as their opposite 
Ixodes of care infinitely increase; for the 
' want of extremely great care is an ex-* . 
ti:emely Uttle fault, and the want of the 
I slightest attention is so considerable a fault, 
that it almost changes its nature, and nearly 
becomes in theoiy, as it exadtly does in 
pradice, a breach of trust, and a. deviation, 
from common honesty. This known, or 
fixed^ point of negligence is therefore ^ 
mean between yra/^<a? ^^nd accident ; and, as 
the increasing series continually approaches 
to the first extreme, without ever becom-. 
ing precisely equal to it^ until th? la§t term 
uxelts into it or vanishes, so the decreasing 

series 
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series continually approximates to the se-? 
cond extreme, and at length becomes near^ 
er to it than any assignable difference : but 
the last terms, being, as before, excluded, 
we must look within them for modes 
applicable to practice ; and these we shall 
find to be the omissions of such care as 
(I man of common sense y however inattentive^ 
aad of such as a very cautious and vigilant 
nwiD, respeftiv^ly t^ke pf their own pos^ 
s(monsp 

The constant, or fixed mode of defctuh 
\ likewise call Ordinary, not meaning 
by that epithet to diminish the culpability 
of it, but wanting a more apposite word, 
and intending to use this v/ord uniformly , 
in the same sense; of the two variable 
modes the first may be caUed greater, 
and the second less, than ordinary ; [ 9 ] 
pr the first qrqss, and the other slight, 

It 
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It 19 obvious that a bailee of commorx 
honesty, if he also have ^omir^on prudence^ 
would not be more negligent than ordinary 
\yx keeping the thing bailed: such negli-^ 
gence ( as we before have intimated) would 
be a violation of good faith, and a proof 
of aa intention to defraud and injure the 
bailor. 

It is not less obvious, though less per-n 
tinent to the subject, that infinite degrees 
of fraud may be conceived increasing in a 
series from the term where gross negleB>> 
ends, to a terni where positive crime be-» 
gins ; as crimes likewise proceed gradually 
ffom the lightest to thq most atrocious ; 
and in the sa/iie manner, there are infi- 
nite degrees of accident^ from the limit of 
eLxtremely slight negledl to a force irresis--. 
tible by any human . power. Law, as a 
practical science, cannot take notice of 
picking lines, nice discriminations, and 

eva-6 
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evanescent quantities ; but it does not fol- 
low, that negleS^ deceit^ and accident are 
to be considered as indivisible points, and 
that no degrees whatever on either side 
of the standard are admissible in legal dis-* 
quisitions. 

Having discovered the several modes of 
diligence which may justly be demanded 
of contraiSing parties, let us inquire in 
what particular cases a bailee is by natural 
law bound to use them, or to be answer^ 
able for the omission of them^ 

When the contract is reciprocally bene- [ 10 ] 
ficial to both parties^ the obligation hangs 
in an even balance ; and there can be no 
reason to recede from the standard : no- 
thing more, therefore, ought in that case 
to be required than ordinary diligence^ and 
the bailee should be responsible for no 
more than ordinary negle£l : but it is very 

difFereni;, 
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tUffeteht, both in reason and policy, wheft 
one only of the contracting parties derives 
advantage from the contraft. 

If the bailor only receive benefit or con- 
venience from the bailment, it would bfe 
hard and unjust to require any particular 
trouble from the bailee^ who ought not to 
be molested unnecessarily for his obliging 
cbndud: : if more, therefore, than good 
faith were exacted from such a person, 
that is, if he were to be made answerablfe 
for less than gross neglefl, few men, after 
one or two examples, would accept goods 
* on such terms, and social comfott would 

be proportionably impaired. 

On the other hand^ when the batlet: 
alone is benefited or accommodated by his 
contrail, it is not only reasonable, that he 
who receives the benejit should bear the 
burden^ but if he were not obliged to bfe 

more 
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more than ordinarily careful, and bound to 
answer even for slight negled:^ few men 
(for a£ts of pure generosity and friendship 
are not here to be supposed) would part 
with their goods for the mere advantage 
of another, and much convenience would 
consequently be. lost in civil society. 

This distinction is conformable not only [ 11 ] 
to natural reason, but ako, by a fair pre- 
sumption, to the intention of the parties:^ 
which constitutes the genuine law of all 
eontraifls, when it contravenes no maxim 
rf morals or good government ; but, when 
a different intention is expressed^ the rule 
(as in devises) yields to it ; and a bailee 
without benefit may, by a special under- 
taking, make himself liable for ordinary^ 
or slight negleiS:, or even for inevitable 
accident: hence, as an agreement, thai a 
man may safely be dishonesty is repugnant 
to decency and morality, and as no man 

K shall 
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shall be presumed to bind himself agains£ 
irresistible force^ it is a just rule that every 
bailee is responsible ior frauds even though 
the contrary be stipulated^ but that no 
bailee is responsible for accident^ unless it 
be most expressly so agreed^ 

II. Thchid^ The plain elements of natural law, ori 

toiy. 

the subjeft of responsibility for negledl, 
having been traced by this short analysis^ 
I come to the second^ or historical part of 
my Essay ; in which I shall demonstrate, 
after a few introduftory remarks, that a 
perfect harmony subsists on this interesting 
branch of jurisprudence in the codes o( 
nations most eminent for legal wisdom, 
^ particularly of the Romans and the 

English- 

Jewish an4 Of all Icnown laws the most ancient and 

law. venerable are those of the Jews ; and 

among the Mosaic institutions we have 

some 
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some curious rules on the very subject 
before us ; but, as they are not numerous [ 12 ] 
enough to compose a system, it will be 
sufficient to interweave them as we go 
along, and explain them in their proper 
places; for a similar reason, I shall say 
nothing here of the Attic laws on this' 
tide, but shall proceed at once to that 
nation by whiph the wisdom of Athens 
was eclipsedj and her glory extinguished, 

The decisions of the old Roman lawyers, ^ovodM law. 
collected and arranged in the sixth century 
by the order of Justinian, have been 
for ages, and ip some degree still are, in 
l)a4 odour among Englishmen : this is an 
honest prejudice, and flows from a laud- 
able source : but a prejudice, most cer- 
tainly, it is, and, like all others, may b^ 
carried to a culpable excess, 

The constitution of Rome was originally 
:ellent ; but when it was settled^ as his- 

K 2 to^iaiis 
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torians write, by Augustus, or, in trt*mr 
words, when that base dissembler and cold* 
blooded ^sassin C. OSavim (3) gave law 
to million^ of honester, wiser, and bravw 
men than himself by the help of a profli-. 
gate army and an abandoned senate, th^ 
new form of government was in itself 
absurd and unnatural ; and the kx regia (4), 
which concentrated in the prince all th^ 
powers of the state, bpth executive and| 
legislative, was a tyrannous ordinance^ 
with the n^m^ o^Iy^ not the nature, of 
^ law [^] ; h94 it even been voluntarily 
conceded, ?is it was in truth forcibly e^c-? 

[^] p. I. 4. I. 


I ll n 


(3) Our author's antipathy to the charaftcr of 
Augustus is also pointedly expressed in a letter to Mi|, 
Gibbon (Gibb. Post. Works) 5 and ^ principal pausQ 
there assigned, namely, the death of Cicero, does equal 
honour to his sensibilities a^ a patriot and a mail o^ 
genius. 

(4) See Vinn. in Instit. lib. i. tit. 2. and Gib^ 
bon's Dec. and Fall Rom* £mp. 8vo. edit. vol. 8« 
c. 44. p. 17. 49* 

tort^4. 
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torted, it cQvdd aot have bound the som 
pf those who consented to it ; for " a re^ 
^ nuaciation of personal rights, especially 
" rights of the highest nature, can have 
" no c^ratipn beyond the persons of those 
^ who renounce them" (5). Yet, iniquit- 
ous and odious as the settlement of the 
constitution was, Ulpian only spoke in 

yy^— I ... ' 1, 1 I I I I I III ■ II I I " ' I * m m j t m i ii i ■, —■———» 

(5) The unqualified adoption of this pritictple may 
$eem to refledi on the prudence of the learned and elo* 
guent author of the Essay \ but though constitutional 
freedom numbered him among her warmest and ablest 
advocates, there should aot be a suspicion that this 
amiable naan^ and accomplished scholar^ ever enter* 
taioed a wish to encourage the turbulence of sedition 
by the sanation of his opinions.-^Since the time when 
ikt Essay was written, Europe has been agitated by t 
series of unparalleled revolutionary explosions, some 
of which have been equally fatal to the safety of the 
prince, and that of the philosopher : such, indeed^ has 
been the recent and licentious abuse of many exf 
pressions, used by eminent writers fw the purest pur- 
poses of liberty, that Locke and Sir William 
Jones would, perhaps, now deem it necessary to 
guard their political doftrincs from being perverted by 
the mischievous construdton of visionary or artful 
4 agogues* 

conform- 
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conformity to it when he said that " the 

» 

♦* will of the prince had the force of law ;^ 
that is, as he afterwards explains himself, 
w the Roman empire ; for he neither 
meaned, nor could be mad enough to 
mean, that th^ proposition was just or 
true as a general maxim. So congenial, 
however, was this rule or sentence, ill 
understood and worse applied, to the minds 
of our early Norman kings, that some 
of them, according to Sir John Fortes- 
cue, "were not pleased with their own 
*' laws, but exerted themselves to intro- 
*' duce the civil laws of Rome into the 
" government of England [^];" and so 
hateful was it to our sturdy ancestors, that, \ 
if John of Salisbury be credited, "they i 
** burned and tore all such books of ci-. 
" vil and canon law as fell into their., 
'' hands [^]:" but this was intemperate 

[r] De Laud. Leg. Angl. c. 33. 34. 
[JJ Seld. in Fort. c. 33. 

zeal ; 
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zeal; and it would have been sufficient p^tinaion 

between the 

to improbate the public^ or constitutional private znd 

pubitc^ the 

maxims of the Roman imperial law, as rational and 

1 1 . ^r 1 n • 1' positive laws 

aosurd in themselves as well as inapphca- ^£ Rome. 

ble to our free government, without re- 

jeding the whole system of private juris- [ 14 ] 

prudence as incapable of answering even 

the purpose of illustration. Many positive 

institutions of the Romans are demonstrated 

by FoRTESCUE, with great force, to be 

far surpassed in justice and sense by our 

own immemorial customs ; and the rescripts 

of Severus or Caracalla, which were 

laws, it seems, at Rome^ have certainly no 

tiad of authority at Westminster ; but, in 

questions of rational law, no cause can be 

assigned, why we should not shorten our 

own labour by resorting occasionally to 

the wisdom of ancient jurists, many of 

whom were the most ingenious and saga- 

lious of men* What is good sense in one 

age 
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Jige must be good sense, all circumstance 
remaining, in another ; and pure unsophi** 
ticated reason is the same in Italy and 
in England, in the mind of a Papinian 
and of a Blackstone. 

Without undertaking, th^fefore, in all 
instances, to reconcile Nerva with Pro- 
cuLUs, Labeo with Julian, and Gaius 
either with Celsus or with himself, I shall 
proceed to exhibit a summary of the Ro-^ 
man law on the subjeft of responsibility for 
negleSl. 

Two famous Tj^g ^^q great sources, whence all the 

lajva of Ul- 

pian, decisions of civilians on this matter must 

be derived, are two laws of Ulpian; the 
first of which is taken from his work oil 
Sabinus^ and the second from his trad: on 
the Edid: : of both these laws I shall give 
a verbal translation according to my ap- 
prehension 
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ft 

^rieftiitfeion' df thfeir bbvious meanitig, and 
shall then state a very learned and interest- 
ing controversy concerning them, with the 
fft-incipal arguments on each sid^, as far 
"as thfey tend to elucidate the question be- 
fore us. 

^ Some contra&s, says the great writer 

» 

** on Sabums^ make the party responsible 
^ for DficEiT oWly ; some, for both OE- 
^ CEit AND i^E'i&LECT. Nothing more 
^ \km responsibilky Jor DECifiT ix demanded 
•* in DEPOSITS aiid pOsSEsstd^^ a^ will ; 

^ both DECEIT AND NEGLECT ^r^ inhibited 

» 

** in COMMISSIONS, LENDING FOR UJSE, 
• CUSTOD'y a¥TER SALE, TAKING IN 
" PLEDGE, HIRING ; alsfO in PORTIONS, 
** GUARL^IANSHIPS, VOLUNTARY WORK : 

** (among these jome require even more 
^ tbiin ordinary diligence.) PartnEr- 

* ship and undivided property make 

* the partner and joint-proprietor ansVer- 

** able 
L 
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^ able for both deceit and mohU 
" GENCE [ey 


it 


^^ In contradls, says the same author m 
•* his other work, we are soinetimes re- 
•* sponsible for deceit alone j some- 
^* times for neglect also ; for deceit 
f 16 1 ** ONLY in DEPOSITS ; because, since no 
•* BENEFIT accrues to the depositary, he 
** can justly be answerable for no more 
** than DECEIT ; but if a reward happen 
** to be given, then a responsibility Jbr NE-- 
** GLECT ALSO is required; or, if it be 
•* agreed at the time of the contra^, that 
** the depoaitary shall answer both for ne- 
^ GLECT and for accident : but, where 

[/] ContrafHb quidam dolvm malum pvmtaxat 
recipiunt ; quidam, et dolvm et cvlpam. Dolum 
tantum depositum et precarium; dolum bt cul- "^ 

tAMf MANDATUMy COMMODAl*UM» TENDITl/Mi PIG- j 
MORI ACCBPTUMy kOCATUM ; item DOTISDATIO, TU- . 
TELJEy NEGOTIA GfiSTA : (lU hl8 QJTIDAM et DILIOBN*;- 
tlAM). SOCIETAS et RERUM COMMVRIO et DpLI/M 

ST CVLPAM recipitu D. 50v 17. 23. 


tt 


A BE^ 


THE LAW OF BAILMENTS, IB 

^ A BENEFIT accrues to both parties, 

** as in KEEPING A THING SOLD, aS 

^ in HIRING, 1^ in poi^tions, as in 
" PLEDGES, as in partnership, both 
" DECEIT AND NEGLECT make the party " 
^ liable. Lendij^g for U3e, indeed, is 
^ for the most part beneficial tp the 
** fiORROWEit, only ; and, for this rea-^ 
** son, the b^tt^r opinion is that of Q. 
^ MuciuSy who thought, that he should 
" be respQnsibJe not only for neglect, 
^ but even fpy the omission of more than 
^ ordinary PJI^iqence [/]/' 

One 

[/] In oqntraAibuB interduin dolum solum, inters 
Hum £T cuifPAMy praeftamiis ; dplum in obposito| 
fain, quia nui<la ut|lita? ejus Tersatur^ apud qucm 
deponitur, mqito poLi|s pnestatyr solu^ ; nisi forte et 
MERCES acc^ssit, tunc enim, ut est et constitutum, F.TiAnf 
COLPA exhibetur; apt, si ho^ ab initio convexity ut et 
CVLPAM et BERicvLUM prxstet isy penes quegi deponi^ 
tar: sed) ubi utriusqjje utii^itas vertitur, ut in 
EMPTO9 ut in LpCATQ ut in dote, ut in piGNOREy ut 
in S0CIETATE9 et DOLUS et culpa prsestatur. Com^ 
KODATUM autem plerumque so lam utilitatem con^ 
(ioet ejus, cyi ^ommoqatvr ^ pt ideo verfor est Q. 
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Critical re- One would scarce have believed it possb* 

ble, that there could have been two ppiF 
piom on laws so perspicuous and precise, 
TOmpos^d by the same writer, who wa* 
indubitably the best eis^poskoi* o£ his owa 
do<Strine, and apparently written in illu»« 
tration of each other ; the first comprising 
the rule, and the second containing thci 
reason of it: yet the single passage fx** 
• tracked from the book on Sjbinus has had 
no fewer than twelve particular comment 
taries in Latin [^], one or two in GreeA [£>}, 
and some in the modern laiiguagps of -Ecn 
ROP:e^ besides the general expositions of 

Much feiitcntia existrmamtis et cvlpam prsesfandani et 

BiLiGENTIAM. D. ij. 6. 5. t. {6f 

tgl B0CERU8, Campj^nvs, D*AvE%AKf Del Rio, 
Lb Contf, Rittershusius, Gjphaniv5» J. GoD5' 
ritoi, and others. 

{^h2 ihe fcholium on Harmenofulusy 1. 6. tit. dc Reg. 
Jur. n. 55. may be confidered as a commentary on thi| 
law. 

T ■ I II ■ I II I II ■ « I ■ III 

. (6) Sec Doma*. Civ, Law, lib. 1. tit. I. } 3. and 
Vinn. in ln^it» Hb. 3* tit, ic. 


that import^t part of the digest, ia tirhkh 
k is preserved Most of these I have pe- 
ruse^ wid). more admiraftion of human sa* 
gacity ^n4 industry than either solid in- 
struction or rational entertainment; for 
these ajuthors, like the generality of com-- 
mentators, treat one ancrt:her very roughly 
on very little provocation, and have the 
art rather of clouding texts in themselves 
clear, than of elucidating passages, w^hich 
have any obscurity in the words or th« 
sense of them. Campanus^ indeed vf\xQ 
was both a lawyer and a poet, has turned 
the first law of Ulpi^n into Latin hexame- 
ters J and his authority, both in prose and f 18 1 
yerse, confirms the interpretation which I 
have just given. 

The chief causes of ali this perplexity 
have been, first, the vague and indistinft 
manners in which the old Roman lawyers^ 
fivea the most eminent, have written on 

the 


. ' 
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the subjed ; secon4l79 the loose and equK 
vocal sense of die words diugentia and 
CULPA \ lastly and principally, the dark* 
ness pi the parenthetical clause in his qui^ 
DAM ST jDiLiGENTiAMj which has pro- 
duced more doubt, as to its true reading 
and signification, than any sentence of equal 
length in any author Greek or Latin. Mi- 
nute as the question concerning this clause 
may seem, and dry as it certainly is, a 
short examination of it; appears absolutely 
necessary. 

The vulgate editions of the Pandefl:8, 
and the manuscripts from which they were 
printed, exhibit the reading above set 
forth ; and it has accordingly been adopted 
by CujAs^ P. Faber^ Le Conte^ Dor 
NELLuSj and most others, as giving a sense 
both perspicuous in itself and consistent 
with the second law j but the Florentinb 
copy has quidem^ and the copies from 

whick 
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which the Basilica were translated three 
centuries iafter Justinian ^ appear to have 

• • 

contained the same word, since the Gretlu 
have rendered it by a particle of similar 
import. This variation in a single letter 
niakes a total alteration in the whole doc-^ 
trine of UlpiaN ; for, ^ it be agreed^ 
that ditigentia means, by a figure of speech^ 
a more than ordinary degree of diligence ^ [ 19 J 
the common reading will imply, conform- 
ably with the second law before cited, that 
^ SOME of the preceding contracts demand 
*• that higher degree ;" but the Florentine 
reading will denote, in contradiction to it, 
that " ALL of them I'equire more than 
** ordinary exertions*'* 

It is by no means my design to depre- 
cate the Authority of the venerable manu- 
I script preserved at Florence; for although 
few civilians, I believe, agree with Poli^ 
riAN^ in supposing it to be one of the 

originals^ 


r 
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triglnixh (*7), jvWdh were sent by Justinian 
himseif to the principal towns of Ttaly [/], 
yet it may possiily be the very book, which 
the Emperor L^i^AAluh 11. iS faid to 
hav^ found at Jfma^^hovA th6* year 1130, 
and gave to the citizens of* Ptsji^ from 
<whom it was taken near thtefe hundred 
years after, by tWe^ fTvrrritiher^ 'and hafe 
t been kept by them' with sfupers6tiotis re- 

vereAce [if] : be* that^as it *may, tHe copy i, 
deserves the highM fesjie(9t ; btit' If any 
proof be requisite^ ' that k is no faultless 
transcript, we may btiserve, that^ in the 
vefy law before \i%"aceedunt is' eitoneiously 
written for dtctdunt ; ^and'th'e wh61e phrase, 
indeed, in which that word oCcUr^, is dif- 
ferent from the copy used by the Greek 

[('3 Epist. X. 4. MisceU. cs^. 41, See Gravinay lib. '^ 
[i] Taurelli, Praf. ad Pand; PForetit. 

r (7) ;See Gibbon's Deq. and Fall Rqih. Empu 8y4. J 
edit. voL 8. c. 4<^. p. 449 45 and notes* 

inter- 
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itfterpreters, ahd cotivfeyis a meaning, as 
BxTCEkvs and others h^ve remarked, not [ 20 ] 
supportable by any principle or analogy. 

This, too, is indisputably clear; that 
the sentence, in bis quid em et Jiligeri'- 
tiaiJiy is Ungramm^tical, and cannot be 
construed according to the interpretation, 
which some contend for. What verb is 
Understood ? Recipiunt. What noun ? Cb«- 
tra&us. What theil becomes of the words 
in bisj namely contraBibuSy unless in sig- 
nify among f And In that case, the dif- 
ference between quideM and qvidam 
vanishes ; for the clause may still import, 
that " AMOl^fG the preceding contrails 

* (thai is, in some of ih^m) more than 

• usual diligence is exadled :" in this sense 
the Greek preposition seems to have been 
taken by the scholiast on harmenopulxts ; 
and it may here be mentioned, that di^ 
ligentiay in the nominative, appears in some 

M old 
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old copies, as the Greeks have rendered it f 
but AccuRsiuSj Del Rio^ and a few 
others, consider the word as implying no 
more than diligence in general^ and dis- 
tinguish it into various degrees applicable 
' to the several contracts, which UlpiaN 
enumerates. We may add, that one or 
two interpreters thus explain thg whole 
sentence, " in his contraSlbus quidam ju--' 
•* risconsulti et diligentiam requirunt ;" but 
this interpretation, if it could be admitted, 
would entirely destroy the authority of the 
clause, and imply, that Ulpian was of a 
different opinion* As to the last conjec- 
ture, that only certain cases and circum-- 
r 21 1 ^t^f^ces are meaned by the word QjjiDAMy 
it scarce deserves to be repeated. On the 
whole, I strongly incline to prefer the 
Vulgate reading, especially as it is not 
conjectural, but has the authority of ma- 
nuscripts to support it; and the mistakj 
of a letter jnight easily have been made 

by 
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hj 2i transcriber, whom the prefaces, the 
epigram prefixed, and other circumstances, 
prove to have been, as TaurelH himself 
admits, a Greek (8). Whatever, in short, 
be the genuine words of this much-con- 
troverted clause (9), I am persuaded, that 
it ought by no means to be strained into 
an inconsisteiicy with the second law ; and 


(3) See Gibbon^s Rom, Emp, vol. 8. p. 44. 

note 87. ^ » 

(9) Few verbal controversies have been equally 
important with that on the construftion of the dis- 
puted sentence in Ulpian's commentary ; for though 
tbe preponderance of any of the various opinions 
urged on thp subj^£l, ipay have little or no influence 
on the settled maxims of our law, it must be obvious 
that the accuracy of the decision is materially con- 
Qefled with the clearness and arrangement of the ge^ 
neffil doi^lrine of Bailments; as the j^oman jurispru-* 
dence is the source from which this general do£lrine* 
is derived, the learned and liberal lawyer will acknow* 
I ledge con§iderable obligation to 3ir William Jones iox 
^jbe acute and well-supported reasoning, by which he 
Btitablishes the true reading of the clause, (<^ in his 
Pquidam et diligcntiam,") in opposition to fanciful 
(onjedlure^ and dogmatical assert^n« 

M 2 "tW« 
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this has been thci opinion of most ibreig^ 
jurists from ^zo a^d AlciAX down ta 
ffEiNECCius and Hubbk; who, let theit 
dissension be> on other poiAts, ever sa 
great, think alike in. distinguishing tbree^ 
degrees of negle^,, which w$ may teripj 
gross y ordinary y and slight j and in demand-s. 
ing responsibility for those degrees, aqcord-^ 
ing. to the rul^ before expoundedt 

The law, then, on this head, which 
prevailed in the ancient Roman empire, 
and still prevails in Germany ^ Spain ^ France ^ 
Italy^ Holland^ 9onstU;uting, as it were, ^ 
part of the law of nations, is in substance 
what follows* 

Definitions Geoss negleA^ latot qulpa^ or, as Ae 

fHoman lawyers most accurately call it^ 
dolo proxima^ is in pradice considered as; 
equivalent to dolus, or fraud, itself |.^ 
An4 consists, according to the best inter^ 

preters^ 
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i^vei,ers^ in the omisjwn of th^ cave, 'which 

wen inattentive and thougbih^Ji me» never 

fail to take of their own fropArty : iJm [ 22 ] 

imlt they justly hoW a viplaition oi good 

faitbp 

Ordinary negled, levis culpa ^ is th^ 
want of that diligence which the generality 
jf mankind use in their own concerns^; tjiat 
]^ of ordinary care^ 

Sj^IGHT negle£t, levis sima culpa^ is^ the 
ffoussion of that care which very attentive 
fud vigilant persons take of their owmgoods^ 
^x^ in oth^r words, of vuery exaO^ diligence. 

Now, in order to ascertain the degree 
pf negle£t^ for which a man, who has in 
||i& possession the goods of another, is made 
sponsible by his contraft, either express 
implied^ civilians establish three princi- 
les, which they deduce from the law of 

Ulpian 
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tJtplan on the EdtEi ; and here it may be 
observed, that they frequently distinguish 
this law by the name of Si ut certo^ and 
the other by that of ContraSus [/ ] ; as 
many poems and histories in ancient Ian- . 
guages are denominated from their initial 
words. 

First : In contracts, which are beneficial 
solely to the owner of the property holden 
by another, no more is demanded of the 
holder than good faith^ and he is conse- 
quently responsible for nothing less than 
gross negle£t: this, therefore, is the gene^ 
ral rul^ in deposits ; but, in regard to 
COMMISSIONS, or, as foreigners call them, 

\r\ Or 1. 5. J 2, fF. Commod, and 1. 33. fF. dereg, jurm 
Ififtead of^ which is a barbarous corruption of the initial 
letter of ;r«v^sxl«(9 many write D9 for Digest^ with more 
clearnefs and propriety (10). 



(10) See Gibbon's Rom. Emp. vol. 8. p. 
note I, for an obvious improvement on the old and 
confused manner of referring to the civil law. 

MAl^. 
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MANDATES, and the implied contraft >?^- 
gotiorum gestorum^ a certain care is requi^^ 
site from the nature of the thing ; and as 
pod faith itself demands, that such care 
be proportioned to the exigence of each 
particular case, the law presumes^ that the 
mandatary or commissioner, and, by parity 
of reason, the negotiorum gestor^ eilgaged 
at the time of contracting to use a degree 
of diligence adequate to the performance of 
the work undertaken \m\ 

Secondly: In contracts reciprocally be- 
leficial to both parties, as in those of sale, 

HIRING, pledging, PARTNERSHIP, and 

the contract implied iii joint-property, 
such care is exacted as every prudent man 
iommonly takes of his own goods ; and, by 
consequence, the vendor^ the hirer^ the 
L^^r in pledge^ the partner^ and the co-pro- 
^Kietor^ are answerable for ordinary negledt. 

[«] Spondet dtUgentiahy fay the Roman lawyers, ge* 


Ss 


mido negotio parent, ^ 


Thirdly : 
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Thirdly: In ctrntrafts, from which 4 
benefit acctties ^nly to him who has thi6 
good^ in his custody, as in thdt of lend* 
ING Jon USE, an extraordinary d^ee of 
CaM i& demanded; and the berre'mer is, 
tiiereficwe responsible for digbt negligence. 

This had been the learning generally, 
and almost unanimously, received and 
taught by the do^ftors of Roman law; 
and it is very remarkable, that eten Al^^ 
[ 24 ] roiNB Fafrb^ or Faber^ who was famed 
for innovation and paradox, who jiublished 
two ample volumes De Erroribus fntef^ 
fretum^ and whom Gkavina justly calls 
tbt boldest of, expositors and the keenest dd* 
versary of the praSisers \n\ discovered no 

error 

[o] Orig. Jur. Civ. lib. i. J 183. (11) 



(11) The whole of Gravina*s animadversion 
serves to be quoted for the implied and salutary ^esso 
it ofFers to the juvenile Quixotes, whose paradoxical 
weapons are frequently displayed with such exulting 

Confi- 


« r». 
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error in the common interpretation of two 
celebrated laws, which have so dired: and 
so powerful an influence over social life, 
and which he must repeatedly have con- 
sidered : but the younger Godefroj of 
Geneva^ a lawyer confessedly of eminent 
learning, who died about the middle of 
the last centiiry, left behind hirii a regular 
-commentary on the law Contra&us^ in which 
he boldly combats the sentiments of all his 
predecessors, and even of the ancient i?o- 
mans^ and erideavotirs to support a new 
system of his own. 

He adopts, in the first place, the Flo-^ gygtem of 
rentine reading, of which the student, I * ' 


confidence in the field of literary controversy : — '< Tanr 
I '* dem in Antonio Fabro consistam audacissimo, et 
^^^pragmaticorum hoste vehemeptissimo : qui alils qui- 
^^Htem in operibus acumen magts, quam veritatem 
^^Ppraestitit ; in codice vero suo usum rerum, et in- 
Hp genii sui jam maturi reddidit nobis utilitatem : ujL 
^ ^ 'ne/ipj^a sint illiusy qua minus acutt^,^^ 

N hope. 
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hope^ has fonned^ by this tiiii^, a dc^ 
cided c^nioQ from a preceding page of 
tBs Essay. 

* ■ t 
He censured the rule coibprised in the 

taw Si ui tirto as weak add fallaciou&y 

yet admits^ diat the nde, which He cooh 

demns, had the approbadoft and support of 

MoBJS^tiNus^ of PAtfurSi qS AFsacjh- 

Nus^ of Gaws^ and of the great Papi^ 

NJATf himself ; dor doed he satisfa&orily 

^rove ati^ fallaciousness to which he objects, 

unless every rule be fallacious to which 

there are ^me exceptions. He understands 

9 \rf BixlGENTiA, tJttO: cafe which a very 

{.^1 attentiw and vigilant man takes of h« 

own property ; and he demands this care 

in all the eight contrads, which imme* 

diately precede the disputed clause : in the 

two wbkh follow it, he requires no 

than ordinary diligence* He admits, 

ever, the three d^ees of neglect abo 

stated^ ' 
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dtated, ^nd uses the qommon epitlieCs itvts'- 
^d hvissima; h\H in onler to r^i^ite 
his system with n^any lawfe) wfiich evU 
dently a[^se it, he ascribes to the old 
lawyers the wildest niutahiiity df opinion, 
and is eren forced to contend^ that £/£« 
fiiAif himself mu/t J^ave changed bh mind^ 

m 

♦ 

Since his work was m>t published, I be%' 
licve, in his lif^me, there m^y be reason 
to susped, that he had not completely 
settled hh o?pn mind; and he concludes, 
indeed, with refferring the deciskm of every 
case on this head to that most danger-^ 
0US and most tremendous power," tbt^ dif^ 
cretion oftbejud^e [o].% 

The triple division of negledrs had also Systems of 

1 , . , , J , I r Zasiusand 

been highly censured by some lawyers gf pgndlus, 

] " Ego ccrt^ hac iq re c^naentibqa accedo, ▼!« 
lidquam generaliua (Jefiniri posse; remque banc a4 
^trium judffUt prout res est| r^f^reiidani.'' p. 141. 

repU'« 

N % 
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r^utata^a,: : Z^sms had very : justly re^ 
marked, « ttiitt uegleft's difFeced in degree j 
hut nQt i]> ' species ; adding^ ^^ that he had 
^ no ,cfbJQ<Jion to thft uae of tlx^ words* 
** levis and kvissimay merely as terms c^ 
" prai^iccj adopted in courts, for the mwe 
"easy dl^in^ion hetweeu the difFerent 
£ 26 ] " degrees of care exaded in the per- 
*'; formancg of different - Qi>nflpa<3s \.^ :" 
but DpNfiLLVS^ in pj^positipA to his ^las^ 
ter Duaren^ insisted that levis and levissima 
differed in soiind pnly, not in sense ; ind 
attempted to prove his as^s^rtiqn trivunpbr 
andy by a regular syllpgisui [y] ; the jpainor 
proposition .of which is .raised pn the figu- 
rative and inaccurate manner, in whicl|. 
positives are often used for superlatives^ 
and conversely, even by thje best Qf the 

$ 

[p\ Za$. Stn^uL Rejp, Kb. i. cap. z. 

[y] •* Quorum definitiones eaedcm sunt> eg inter 
^ sunt eadenri ; kvts astern culpac ^% tevlsshn^t una 
•* eadem defjnitio est ; utraque igitur culpa eadem. 
Comm. Jur. Civ. lib. xvi. cap. 7. * 

old 
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old Roman lawyers. True it is, that, in 
the law .ContraStus^ the division appears^ 
to . be tnmfold crnly, dolus and Culpa y 
ifhich difier in species^ when the first toeans 
a3ual frmd and malice y but in degree mere- 
ly when it denotes no more than gross' 
hegkS ; aAd, in either case, the* second* 
branch, being capable of more and less^ 
may be subdivided into ordinary atnd sUgbt ; 
a subdivision which the law Si ut certo 
obyiously requires : aixd thus are bpth laws : 
perfe<aiy reconciled. 

' We may apply the same reasoning,* 

changing' 'what should be changed, X.6 the 

. . • ■ ■ - » • 

/ri^/? <livision oi diligence *, for^ when good 

faith is considered as implying at least 

the exertion of slight attention, the other 

baraach, Care^ is subdivisible into ordinary 

extraordinary ; which brings us back 

number of degrees already establish- [ 27 ] 
)th by the^ analysis and by authority. 

Never- 
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Syttm of Nwerthde$B, a system, in one part, ea* 
' ttcely new, waa broached in the pres^it 
ijentury by ^n ^4voG4te ia the Parliament 
pfi Paris, who may, prohal>}y> be now 
Uviiig, and, . poa9ibly, in that pro&ssionai 
Ration (13)r to which his leayrnmg an4 
4ci^en9st justly intitle him. I speak of 

(12) It is s^SLtctlj necessarj to inform, thf reader,' 
that the juridical systcfn to which our audior here 
a]]udeSy and consequently the various departments pf 
its a^miiiistrc^tion^, tie ionge^ subsist i|i Frapee* The 
magisterial situations in the ancient . Fr^nc^ par}i»9 
ments or pourts of judicature, were pQtprio^s]y ob« 
tained by purchase : history, however, to the honour 
of th/e members of the. courts in x]uestioa, vecords 
many instancies of their spirited resisi^anc^.tQ the arbn 
trary cdids of the f * Grand Monarque ;" and the pro^ 
plietic penetration of Blackstone (Com. toI. i. p. 269* )r 
pvonouncedi that the restoration of GalHc Ireedoni^ 
should it ever take piace^ would he owing f< to th^ 
*< eSffbrts of those assemWies.*^^ This predi^^pp, hasi 
been atHkingly terificd; but it cani^^ bo siipposed, 
that the patriotic members pf thp Parliament oi 
in the least anticipated the singular and furious ei 
' of moral and political innovation, which theh* d 

has within these few yes^rs exhibited,* to; i^ ^tt 
ment of £urope« 
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M. Le Brun^ who ptiblished^ not many 
Jrears ago, an Essay on Responsibility for 
NegUa \r\ vrhich he had ilearly finidh^ 
before he had seen the Commentary 6f , * 
Godefroii^ and, in all probability, withotit 
ever being acquiunted with the opinion of 
Donellus. 

This aiithof sh^ly reproves die iripk 
division of neglects, and seems to disre- 
gard the rule concerning a benefit arising 
t6 botb^ or to one^ of the contra<^ing par^ 
ties ; yet he charges Godefroi with a want 
of due clearness in his ideas, and with a 
palpable misinterpretation of several laws. 
He reads in bis quidf.m et diligcntiam ; and 
that with an air of triumph ; insinuating, 
&at quid^n was only an ^rtful conje<^re 
of Cujas j^d Le Conte^ for the purpose of 
^lishing their system ; and he supports 


iugtain, 1764. 

bis 
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bis o'um reiding by the* authority of tKe 
Basilica ; an authority, which, on an- 
other Qccaision, he depreciaties. He derides 
[ 28 ] tl>e absurdity of permitting negligence in 
uny contradt, and urges, that . such per-^ 
mission^ as he calk it, is against express 
law : " now, says he, where a contract: is 
** beneficial to both parties, the doctors 
" permit slight negligence, which, how 
" slight soever^ is still negligence^ and ought 
" always to be inhibited/* He warmly 
contends, that the Roman laws, properly 
understood, admit only two degrees of di- 
ligence ; one, measured by that, which a 
provident and attentive father of a family 
uses in his own concerns ; another, by that 
care, which the individual party ^ of whom 
it is required, is accustomed to take of his 
own possessions ; and he, very ingenious! 
substitutes a new: rule in the place o 
which he rejefts ; namely, that, whe 
things in question are the SOLE propert 

the 
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the person to whom they must be restored^ 
the holder of them is obliged to keep them 
with the Jirst degree of diligence ; whence 
he decides, that a borrower and a hirer 
are responsible for precisely the same ne- 
glecft; that a vendor, who retains for a 
time the custody of the goods sold, is un- 
der the same obligation, in respeft of care, 
•with a man, who undertakes to manage 
the affairs of another, either without his 
request as a negotiorum gestor^ or with it, as 
a mandatary : " but," says he, *' when the 
things are the joint property of tht 
parties contrasting^ no higher diligence 
can be required than the second degree, 
or that, which the a£ling party com- 
monly uses in bis own affairs ; and it 
** is sufficient, if be keep them^ as be keeps [ 29 1 
^ his own^ This he conceives to be the 
ndlion between the eight contrads, 
th precede, and the two^ which follow, 
e words in his quidem et diUgentiam. 

^ O Through- 


cc 
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Throughout his work he displ 
small sagacity and eruditioa, bui 
with too much confidence of h 
decisions, and with too much asp 
contempt of all other interpretei 

BaRTOLDS to ViNNIUS. 

At the time when this author 
the learned M. Pothier was coi 
some of his admirable Treatises or 
differwit species of express or 
contrasts ; and here I seize, with p 
an opportunity of recommending 
treatises to the English lawyer, es 
' him to read them again and agai 
if his great master Littleton ha 
him, as it must be presumed, a t 
luminous method, apposite exampi 
*» -a clear manly style, in which not 
redundant, nothing deficient, he will 
be delighted with works, in which a 
advantages are combined, and the 
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portion of which is law at Westminster as 
well as at Orleans [/] : for my own part, 
I am so charmed with them, that, if my 
undissembled fondness for the study of 
jurisprudence were never to produce any 
greater benefit to the public, than barely [ 30 ] 
die introdudion of Pot hi er to the ac-' 
quaintance of my countrymen, I should 
think that I had in some measure dis* 
charged the debt, which every man^ ac- 
cording to Lord Coke (13), owes to his 
profession. 

To this venerable professor and judge. Vindication 
for he had sustained both charafters witli «r8tein by 
deserved applause, Le Brun sent a copy 
of his little work} and M. Pothier ho- 
noured it; with a short, but complete, answer 

O^uvres de Af, Pothier 9 ^^ Pam» chez Debure } 
imes in duodecimo^ or 6 in quarto* The illustrious 
died in 1772. 


(13) SihRep. pref, p. 34, 

2 ia 


/ 
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in the form of a General observation on bis 
Treatises [/] ; declaring, at the same time, 
that be would not enter into a literary contest^, 
and apologizing for his fixed adherence 
to the ancient system, which he politely 
^ - ascribes to tbe natuf-al bias of an old man in 

favour of opinions formerly imbibed. This 
is the substance of his answer : " That he 
" can discover no kkid of absurdity in 
" the usual division of neglect and diligencey 
" nor in the ruh^ by which different de^ 
^^ grees of them are applied to diffarent 
" contra6ts ; that, to speak with striS 
r " propriety, negligence- is not permitted 

" in any contra<9:, but a less rigorous con^ 
" strudtion prevails in some tb-an in others ; 
** that a hirer ^ for instance, is not consi- 
** dered as negligent^ when he t^es the 
" same care of the goods hired, which the 
* generality of mankind take of their 


- [/] It 18 printed apart, in fourteen pages, at tb 
of his Treatise on the Marriage- ContraQ* 

*.. . : •. . ■ . 

"that 
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*'that the Utter to bire^ who h£^ his re-» 
*^ ward, must be presumed to have de- 
^ m^aaded at first no higher degree of [ 31 ] 
" diligence, and caunot justly complaia 
^^ of that inattentiotiy which in another 
** case xnigbt have been culpable j for a 
'^ lender^ who has no reward, may fairly 
** eisa£t from the borrower that extraordi'^ 
^' nary degree of care, which a very at^^ 
** tent me person of bis age and quality would 
** certainly have taken ; that the diligencCj 
** which the individual party commonly 
^ uses in bis own affairs ^ canpot properly 
•' be the objedk of judicial inquiry ; for 
** every trustee, administrator, partner, or 
" co^proprietor, mu$t be presumed by the 
^ court, auditors, or , commissioners be- 
** fore whom an account is taken, or a 
^ distribution or partition made, to use 
their own concerns such diligence,' as 
commonly u&ed by aU prudent men ; 
at it is a vioUtion of go<)d faith iox^ 

^' any 
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" any man to take less care of another'^ 
^ property, which has been intrusted to 
^* him, than of bis own ; that consequents 
" ly, the author of the new system de» 
** mands no more of a partner or a joints 
^ owner than of a depositary y who is bound 
" to keep the goods deposited as be keeps 
" bis own ; which is diredily repugnant 
^ to the indisputable an undisputed sens^ 
^* of the law Contra&us'^ 

I cannot learn whether M. Le Brun 
ever published a reply, but am inclined 
to believe that his system has gained very 
little ground in France^ and that the old 
t 32 ] interpretation continues universally admit-* 
ted on the Continent both by theorists and 
praftisers. 

Nothing material can be added to 
trier's argument, which in my hu 
opinion, is unanswerable; but it may n 

be 
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the person to whom they must be restoredy 
the holder of them is obliged to keep them 
with the Jirst degree of diligence ; whence 
he decides, that a borrower and a hirer 
are responsible for precisely the same ne- 
gled; that a vendor, who retains for a 
time the custody of the goods sold, is un- 
der the same obligation, in respeft of care, 
with a man, who undertakes to manage 
the affairs of another, either without his 

# 

request as a negotiorum gestor^ or with it, as 
a mandatary : " but," says he, " ivhen the 
^ things are the joint property of th6 
" parties contrasting^ no higher diligence 
" can be required than the second degree, 
" or that, which the aEling party com- 
•* monly uses in bis own affairis ; and it 
^ is sufficient, if he keep them^ as he keeps F 29 1 
* bis own^ This he conceives to be the' 
£tiou between the eight contrads, 

Ich precede, and the two^ which follow, 

words in his qutdem et diligentiam. 
^ O Through- 
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appears to be merely verbal ; yet, even 
on this head, Le Brun seems to be self- 
confuted t he begins with engaging to 
prove " that only two degrees- of fault 
" are distinguished by the laws of Rqme^'* 
and ends with drawing a conchision, that 
•^ they acknowledge but one degree t now, 
though this might be only a slip, yet the 
whole tenor of his book establishes tivo 
r 33 1 iiiodes of diligence ^ the omissions of which i- 
kre as many negleQs; exclusively oi gross 
negle<fl, which he likewise admits, for the 
tulpa ievissima only is that, which he re- 
pudiates. It is true, that he gives no 
epithet or name to the omission of his 
/^ro;?^ mode of care ; and, had he searched 
for an epithet, he could have found no 
other than gross ; . which would have de- 
monstrated the weakness of his whole svs- 
tern [^]. ' 


[v] See pagea 32. 73, 74. 149. 

The 



^ ~i 
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The disquisition amounts, in fa£t, to 
this : from the barrenness or poverty^ as 
Lucretius (14) calls it, of the Latin 
language, the single word culpa includes, 
as a generic term, various degrees or shades 
oi faulty which are sometimes distinguished 
by epithets, and sometimes left without any 
distinction; but the Greeks which is rich 
tod flexible, has a term expressive of al- 
most every shade, and the translators of 
the law Contradlus actually use the words 
>*9i./t*/< and ««#>•«, which are by no means 
tynonymous, the former implying a certain 
easiness of mind or remissness of Mention^ 
while the second imports a higher and more 
Culpable degree of negligence \yo\ This 

[w] BaftUca^ 2, 3, 23. See Demotth. 3 Phil. Reisk<^% 
edit. I. 112. 3. For levissimk culpa^ which occurs but 
once in the whole body of Roman law, 'fd^u/utia seems the 
r word in Greek ; and it is a6lua)ly so used in the 
icut 60. 3. 5- where mention is made of the AquiUan 
in qua J says Ulpian, et levisilma culpa vetiit, D. 9. 

^ ■ II .1 ■ ■■ I. ■■■ i 

t 

(14) De Rer. Nat. lib. 1. line 140. 

P observ- 
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observation, indeed, seems to favour the 
system of Godefroi ; but I lay no great 
stress on the mere words of the translation, 
as I cannot persuade myself, that the Greek 
jurists under Bx4lSilius and Leo were per- 
fedly acquainted with the niceties an4 
genuine purity of their language ; ^ and 
there are invincible reasons, as, I hope, 
it has been proved, for rejedting all systems 
but that^ which Pothier has recommend- 
ed and illustrated^ 

fingiisli tew. 1 c6itie iiow to the laws of* otir own 

country, in which the same distindbiong 
and the same rules, notwithstanding a few 
clashing authorities, will be found to pre* 
vail ; and here I might proceed chrono- 
logically from the oldest Tear'4)ook or Trea^ 

^ tise to the latest adjudged Case ; but, as 

there would be a most unpleasing dry 
in that method, I think it better to 
amine separately every distindl species 

bailment. 



THE LAW OF BAILMENTS. 34 

bailment (15), observing at the same time, 

under each head, a kind of historical order. 

It must have occurred to the reader, that 

I might' easily have taken a wider field, 

and have extended my inquiry to every 

possible case, in which a man possesses for 

a time the goods of another ; but I chose to 

confine myself within certain limits, lest,- 

by grasping at too vast a subjaft, I should 

at last be compelled, p-s it frequently hap- 

pens, by accident or want of leisure, to 

leave the whole work unfinished : it will 

be sufficient to remark, that the rul^s are 

in general the same, by whatever means [ 35 ] 

the goods am legally in the hands of the 

possessor, .whether by delivery from the ' 

owner, which is a proper bailment^ or from 

any other person, by finding [at], or in 

consequence of some distinft contradl, 

3 Do6^. and Stud. dial. 2. ch. 38. Lord Raym. 909. 
See Ow. 141. I Leon. 224. i Cro. 219. Mut" 
i^e and Ogdett, 



(ij)Sqe Gibbon's Rom. Emp. vol, 8, p. 84. 85, 87. 
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Lord Holt's Sir John Holt, whom every Engiish^ 

division of 111 • • \ ^ % r 

BaUmenta. ^^^ should mention With respe<3:, and trom 

whom no English lawyer should venturq 
to dissent without extreme diffidence, haa 
taken a comprehensive view --of this whole 
subje<^ in his judgment on a celebrated 
case (16), which shall soon be cited at 
length; but, highly as L venerate his deep 
learning ancj singular sagacity, I shall find 
myself constrained, in some few instances, 
to differ from him, and shall be presump^ 
tuous enough to offer ^ corredion or two 
in part of the doctrine, which he pror^ 
pounds in the course of his argument [^]* 

His division of bdlments into six sorta 
appears, in the first place, a Uttle inac«^ 
curate ; for, in truth, his ^ftb sort is no 
more than a br^^nch pf his third and he 

[y'\ Lord P.ayn». 91a, 


H ^ I >i p l y I' LH 1 i j ■ n il t iW 



(16) Coggs V, Bernard, 2 Lord Raym. 909. ^ 

post, p. 58. and the case at full in the Appendix, 

might 
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might, with equal reason, have added a^ 
seventby since the fifth is capable of another 
subdivision. I acknowledge, therefore, but 
five species of bailment j which I shall now 
enumerate anci define, with all the Latin 
names, one or two of which Lord Holt 
has omitted. !• Depositum, which is a [ ^6 ] 
naked bailment, without reward, of goods ancTdefini-^'^ 
to be ^^// for the bailor. 2. Mandatum, ^^^"^' 
or commission ; when the mandatary under-, 
takes, without recompence, to do some a& 
about the things bailed, or simply to carry 
them; and hence Sir Henry Finch di- 
vides bailment into two sortfe, to keep^ and 
to employ \%\ 3. Commodatum, or 
han for use ; when goods are bailed, with-* 
CHit pay, to he used for a certain time by 
the bailee* 4. Pignori acceptum i» 
wheii a thing is bailed by a debtor to his^ 
iter in pledge^ or as a security for the 
5» LocATUM, or hiring^ which is. 

[»] Law, b. «. (?h, «S. , . ? 'A 

■ ! . • i alwajra' 
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always for a reward ; and this bailment fs 
eitKer, 1. locatio rei^ by which the hirer 
gains the temporary use of the 4hing ; or, 
2. locatio operis faciendiy when work and 
labour y or care and pains ^ are to , be per^ 
formed or bestowed on the thing delivered j 
or, 3, locatio operis mercium vehendarum^ 
when goods are bailed for the purpose of 
being carried from place to place, either 
to a public carrier, or to ^ private per^ 
son (17). 

Law ofdc- I. The most ancient case, that I can 
P^"^* gj^j jj^ Q^j. books, on the do£krine of 

Deposits, (there were others, indeed, a 
few years earlier, which turned on point$ 
of pleading,) was adjudged in the eighthi 
of • Edward II. and is kbridged by jFVte-i^ 


(17) This division and classification of tl^e di 
specie^ of Bailment, ^'ill be considcTed Ijy rlie st 
of the English law, as preferable both to Lord H 
Analysis and the Order of the ImperiaMnstitutes., Se 
YiiKiiuB in Instit. lib. 3. tit. 15. 

h^rberU 
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htrhert \a\ It may be. called BoniON's 
case, from the name of the plaintiff, aiid [ 37 J 
was, in substance, this : An a;<^ion of de* 
tinue was brougljit for seals^ plate^ and 
jewels J and the defendant pleaded, " that 
" the plaintiff had bailed to him a chest 
" to be kept J which chest was locked ; that 
" the bailor himself took away the key, 
" without informing the bailee of the con-^ 
^ tents ; that robbers came in the night, 
" broke open the defendant's chamber^ and 
" carried off the chest into the fields, where 
'*they forced the lock^ and took out the 
" contents ; that the defendant was robbed 
* at the same time of his own goods." 
The plaintiff replied, " that the jewels 
•* were delivered, in -a chest not locked^ 
^ to be restored at the pleasure of the 
•* bailor," and on this^ it is said, issue was 

id. . 

» . » » . - 

Mayn. Edw. IL 275. Fitz. Abr. ///. Detinu?, ^^t 

Upon 
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Upon this <:a8e Lord Hoit observes, ** that 

• - . . . 

*^ be . cannot sefe^ why thfe bailee should not 
'^ be charged with goods- i/r a chest as wejl 
; *' aB with goods^ (?^/ ef a chest ; for, says 
** he, ' the ' bailee has as ' little power over 
* theiii, as toany ben^t that he. might 
** have from them, and^ as great power 
.** to defend them in one dase as in the 
" other [^]." The very learned judge 
was dissatisfied, we see, with Sir Edward 
C^ftes reason, ^ That, when the jewels 
•^ were locked up in a chest, the bailee 
** was not, in fad, trusted with them [r]. 
Now there was a diversity of opinion, upon 
[ 38 ] ^his very point, among the greatest lawyers 
of Rome ; for " it was a question^ whe- 
" ther, if a box ' sealed up had been de- 
•* posited, the box only should be demand- 
** ed in an action, or the cibthes^, which 
" it contained, should also be speci^ 


t^] Lord Raym. 914. [r] 4 Rep. 84 


" and 


*♦ 
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^ and Tre B A t i u s insists, that the b6x 
" only, not the particular contents of it, 
*' must be sued for; unless the things were 
" previously shewn^ and then deposited : 
" but Labeo asserts, that he, who depo- 
" sits the box, deposits the contents of it ; 
" and ought therefore, to demand the 
" clothes themselves. What then, if the 
" depositary was ignorant of the contents f 
" It seems to make no great difference, 
" since he took the charge upon himself; 
" and I am of opinion, says Ulpian^ that, 
" although the box was sealed up, yet an 
'^ adion may be brought for what it con- 
*' tained \d\^ This relates chiefly to the 
form of the libel ; but, surely, cases may 
be put, in which the diflference may be 
very material as to the defence. Diamonds, 
gold, and precious trinkets, ought, from 
tj^ ir nature^ to be kept with peculiar care 
I^Bder lock and key: it would, therefore, 

Wf [//] D. \6, 3. 1. 41, 
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he gross negligence in a depositary to leay^ 
siich a deposit in an open antichamber, and 
ordinary negle£b, at least, to let them re-^ 
main on his table, where they might possi- 
bly tempt his servants ; but no man can 
proportion his care to the nature of things^ 
without kriowirtg them : perhaps^ there- 
[ 39 } for^y it Wduld be no more than slight 
lieglaS, 10 leave out of a drawer a box 
or eafiiket, which was neither kfiown, nor 
could justly be suspe£ted^ to contain dia- 
monds ; and Domat (18), who prefers 
the opinion of Trebatiusy decides, " that, 
" in such a Case, the depositary would 
** only be obliged to restore the casket, 
^ as it was delivered, without being re- 
•* sponsible for the contents of it." I con- 
fess^ however, that, anxiously as I wish 
on all occasions to ^fee authorities respected, 
and judgments holden sacred, Bonion' 
case appears to me wholly incompreh 


(1 8) Civ, Lawy lib* i« tit. 7. $ i. 

sible 
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eible ; for the defendant instead of having 
been grossly negligent, (which alone eould 
have exposed him to an adlion,) seems to 
have used at least ordinary diligence ; and, 
after all, the loss was occasioned by z 
burglary^ for which no bailee can be re* 
sponsible without a very special under- - « 

taking. The plea, therefore, in this case 
was good, and the replication, idle ; nor 
could I ever help suspedting a mistake in 
the last words alii quod npn ; although 
Richard de Winchedon^ or whoever waa 
the compiler of the table to this Year-book, 
makes a distinction, that, ^* if jewels be 
^ bailed to me, and / put them into a: 
" casket, and thieves rob mc of th^rn in tht 
^ nigbt-^timey I am answerable ; not, if 
^ they be delivered to me in a chest s&aled> 
\ ** up /' which could never have been law j 
l^Dr the next oldest case, in the book of 
^^^siscj contains the opinion of Chief Justice 
■^VHQRpjB, that " a general bailee to keep 

^^ ia 

Q2 
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^ is not responsible, iftbe goods be stolen^ 
f 40 ] ** without his^ gross negledl [e\ ;" and it 
appears, indeed, from Fit%herberty that the 
party was driven to this issue, "/wheth^ 
^ the goods were taken away by robbers J^ 


law*. By the Mosiac institutions, *' if a man 
^ delivered to his neighbour money or 
** STUFF to keep^ and it was stolen out of 
^* his house, and the thief could not be 
^' found, the master of the house w^^ to 
** be brought before the judge, and to be 
*^ discharged, if he could swear, that he 
*' had not put bis hand unto his neigh- 
^^ bourns goods [/*]/* or, as the Roman 
author of the Lex Dei translates it, iV/- 
bil se nequiiir gesslsse [^] : but a distinction 
seems to have been made between a stealing 


^el 29 Ass. 1% Bro. Abr, ///. Bailment » pi. *y. 

'C/3 Exod. xxii. 7, ?. . 

\_g\ Lib. lo. De Deposito. This book is printed ia 
the same volume with the Theodosian Cade, Paris, 1586. 

by 



THE LAW OF BAILMENTS. 40 

by day and a stealing by night \h\ ; and 
"if CATTLE were bailed and stolen, (by 
'* day^ I presume,) the ' person who had 
" the care of them was bound to make 
^ " restitution to the owner [/];'* for which 
the reason seems to be, that, when cattle 
are delivered to be keptj the bailee is rather 
a mandatary than a depositary, and is, 
consequently, obliged to use a degree of 
diligence adequate to the- charge ; now sheep 
can hardly be stolen in the day-time with- 
out some negledl of the shepherd ; and we 
find that, when Jacob, who 'was, for a 
long time at least, a bailee of a different [ 41 ] 
sort, as be had a reward^ lost any of the 
beasts intrusted to his care. Lab an made 
him answer for them " whether stolen by 
^ day or stolen by night [>f ].'* 


Gen. xxxi. 39. [i] Exod. xxii. is. 

Gen. xj^xi. 39. 

Notwith- 
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Notwithstanding the high antiquity, Sa 
well as the manifest good sense, of the 
rule, a contrary dodrine was advanced 
by Sir Edward Coke in his Reports^ 
and afterwards deliberately inserted in his 
Commentary on Littleton, the great re- 
sult of all his experience and learning ^ 
< 

namely, " that a depositary is responsibtej^^ 
^' if the goods be stolen. from him, unless 
'^ he accept them specially to keep as bh 
*' ownl^ whence he advises all deposita-^ 
ries to make such a special acceptance [/], 
This opinion, so repugnant to natural rea-^ 
son* and the laws of all other nations, he 
grounded partly on ^ome. broken cases in 
the Year-books, mere conversations on the 
bench, or loose arguments at the bar ; and 
partly on Southcote's case, which he 
has reported, and which by no means war^. 
rant;s.his deduftipn from it. As I hum^ 
conceive that case to be law, though 



[/] 4 Rep. 83. b. I. Inst. $9. a. b. 

doiilrine 
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dodrine of the learned reported cannot itl 
all points be maintained (19), I shall offer 
a few remarks on the pleadings in th6 
cause, and the judgment given on thenu 


South COTE declared in detinue, that Southcotc's 

' C38C 

he had delivered goods to Bennet, to be 
hy bim SAFELY kept : the defendant con- [ 42 ] 
fessed such delivery, but pleaded in bar, 
that a certain person stole them out of 
his possession; the plaintiff replied, pro^ 
testing that he had not been robbed, that 
the person named in the plea was a ser- 
vant of the defendant, and demanded 
judgment ; which, 06 a general demurrer 
to the replication, he obtained. " The 
" reason of the judgment, says Lord Coke^ 
^ wag, because the plaintiff had delivered 
*• the, goods to be safely kept, and the 



See aLd. Ray. 911, and note (c), 912 — 914. 

^ defendant 
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^ defendant had taken the charge of them 
" upon himself, by accepting them on 
" SUCH a delivery/' Had the reporter 
stopped here, I do not see what possible 
objection could have been made ; but his 
exuberant erudition boiled over, and pro- 
duced the frothy conceit, which has occa- 
sioned so many reflections on the case it- 
self ; namely, " that to keep and to keep 
" SAFELY are one and the same thing;'* 
a notion, which was denied to be law by 
the whole court in the time of Chief Justice 
Holt \rn\ 

It is far from my intent to speak in 
derogation of the great commentator on 
Littleton ; since it may truly be asserted of 
him, as Qutntilian said of Cicero, that 
an admiration of his works is a sure mark 
of some proficiency in the study of ^^ 


Xin^ Ld. Raym. 911. margin^ 

law^ 
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law (20) ; but it must be allowed, that his 
profuv<?e learning often ran wild, and that 
he has injured many a good case by the 
Vanity of thinking to improve them. 

The pleader, who drew the replication [ 43 ] 
in Sotitbcote\ case, must have entertained 

(20) " Hie se profecisse sciat, cui Cicero valde 
** placebit." Instit. Orat. lib. 10. c. i. §6. Among 
the orators and statesmen of the ancient world, none 
has establishedl a fairer claim to the applause and gra- 
tirikle of posterity than Cicero : his orations are mo- 
dels of all that is to be admired and studied in elo- 
quence — his other valuable produdlions have trans- 
naifted the best precepts of the rhetorical science, aftd 
the moral wisdom of a mind that, amidst the most 
important public avocations, carefully and profoundly 
noted every circumstance illustrative of the duties of 
men. This example should not be forgotten by those 
who are most busily engaged in the pursuits of ho- 
nourable ambition : knowledge acquired by intercourse 
with mankind is of the highest practical value, and 
when communicated under the smdlion of respedlable 

ents and charafter, will not be imparted in Vcin. 

hvis might many great men secuTe a celebrity inde- 
pendent of the caprice of contemporary applause, and 
close the scene of life with the conscious exclamation 
of the poet, " Exegi monument um- sere perennius.*' 

R an 
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ail idea, that the blame was greater^ if ^ 
servant of the depositary stole the goods, 
than if a mere stranger had purloined them j 
since the defendant ought to have been more 
on his guard against a person, who had so 
many opportunities of stealing ; and it was 
his own fault, if he gave those opportuni- 
ties to a man, of whose honesty he was 
not morally certain : the court, we find, 
tejeded this distindlion, and also held the 
replication informal, but agreed, that no 
advantage could be taken on a general de- 
murrer of such informality, and gave judg- 
ment on the substantial badness of the 
plea [;/]. If the plaintiff, instead of re- 
plying, had demurred to the plea in bar, 
he might have insisted in argument, with 
reason and law on his side, " that, although 
" a general bailee to keep be responsible for 
" GROSS negleft only^ yet Bennet had, by 
" a special acceptance, made himself 



[«3 I Cro. Si 5. 

" swerable 
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^ swerable for ordinary negled: at least ; 
♦' that it was ordinary negled: to let the 
• *' goods be stolen out of his possession, and 
" he had not averred that they were stolen 
♦' without his default ; that he ought to 
^ have put them into a safe place, accord^ 
^ ing to his undertaking, and have kept 
♦' the key of it himself; that the special 
^ bailee was reduced to the class of a 
*^ conduEior operis^ or a workman yor hire ; 
^ and that a tailor, to whom his empjfoyer 
** has delivered lace for a suit of clothes, [ 44 1 
^* is bound, if the lace be stolen^ to restore 
** the value of it [o]/' This reasoning 


[o] " Alia est furtt ratio ; id enim non cafuif sed levi 
^ culpa^ ferine ascribitur." Gothofr. Comm. in L. Con- 
traSuXf p, 145. See D. 17. 2. 52. 3. where, says the 
annotator, ** Adversus latrones panim prodest custodia ; 
" adversus furem prodesse potest, si qiiis advigilet." See 
also PoTH. Contrat de LouagCy n 429. and Contrat de Pret 
a ufagey n. 53- So, by Justice Cottefmore^ ** Si jeo grante 
byens a un home a garder a mon oeps, si les byens per 
son mesgarde sont embUs^ il sera charge a moy de mestnes 
•* Its byens, mez s'il soit robhe de mesmes les byens, il est 
** excusable per le ley." 10 Hen. VI. 21. 

R 2 would 
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would not have been just, if the bailee had 
pleaded,' as in Bunion b case, that he had 
been robbed by violence^ for no degree of 
care can, in general, prevent an open rob- 
bery : impetus pradonum^ says Ulpian, a 
nulla prastantur. 

Mn Justice Powell, speaking of iS'o/r/i&'- 
cQte\ case, which he denies to be law, 
admits, that, " if a man does undertake 
^ specially to keep goods safely, that is 
" a waiTanty, and will oblige the bailee 
^ to keep them safely against perils, where 
** be has a remedy ovcr^ but not against 
" those w^here he has no remccly over [/]•'* 
One is unwilUrig to suppose, that this learned 
judge had not read Lord Ci}ke\ report \A\\x 
attention; yet the case, which he puts, is 
precisely that which he opposes, for Ben- 
liet did undertake •■ to keep the goods 
^' safely ;** and, with submission, /^4||^ 

[^] Ld, Raym. 912, 

degree 
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degree af care dpmanded^ not the remedy 
overy is the true measure of the obligation ; 
for the bailee might have his appeal of rob^ 
bery^ y^t he i$ not bound to keep the goods 
against robbers without a most express agree- 
ment [y]. This, I apprehend, is all that 
was meaned by St. German, when he 
gays, " that, if a » man have nothing for 
^ keeping the goods bailed, and promise, 
** at the time of the delivery, to restore 
*' them safe at his pertly he is not respon- 
" sibl§ for mere casualties [r] ;" but the 
rule extra<9:ed from this passage, **that a 
^special acceptance to keep safely will 
^ not charge the bailee against the ad:s 
^' of wrongdoers \s ],'' to which purport 
HoBAi^T ^so and Croke are cited, \% 
too general, and must be confined to ads 
pf violence^ 


m 


j|P} 2 Sho. pi. 1 66. 
[rj Dod):. and Stud. dial. 2. chap. 38. 
[/^ Com. 135. Ld. Raym. 915. 


I can- 
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I cannot leave this point without re^ 
marking, that a tenant at will^ whose in- 
terest, when he has it rent-fr^, tjie Romans 
called PRECARiUM, stands in a situation 
exadtly parallel to that of a depositary ; 
for, although the contraft be for bis be^ 
nefit^ apd, in some instances, for his be- 
nefit only^ yet he has an interest in the 
land till the will is determined, " and, our 
" law adds it is the foU^ of the lessor, if 
" he -do not restrain him by a special 
** condition :" thence it was adjudged, in 
the Countess of Shrewsbury^ case, *^ that 
[ 46 ] *^ an aftion will not lie against a tenarit 
** at will generally^ if the house be burned 
*^ through his negled [/] ;" but, says Jus** 
tice Powel^ " had the a<9:ion been founded 
^^ on a special undertaking, as that, in con-* 
^ sideration that the lessor would let hinii ;j 
" live in the house, he would deliver it J 
*' up in as good repair as it then wasWn^ 

[/] 5 Rep. 13. b. 

** suck 
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I ^ such an action would have been main-- 
*' tainable [«]." 

It being then established, that ^ bailee Rules atid 
of the Jirst sort is answerable only for a 
frauds or for grofs negled:, which is con- 
sidered as evidence of it^ and not for such 
ordinary inattentions as may be compatible 
with good faith ^ if the depositary be him* 
self a careless and inattentive man ; a ques-* 
tion may arise, whether, if proof be given^ 
diat he is, fixx truth, very thoughtful and 
vigilant in his own concerns^ he is not 
bound to restitution, if the deposit be lost 
through his negledt, either ordinary or 
slight ; and it seems easy to support the 
affirmative ; since in this case the measure 
of diligence is that which the bailee uses 
in his own affairs^ It ^ must, however, be 
confessed, that the charad:er of the indi- 
vllual depositary can hardly be an obje<3: 

[fi] Ld. Raym. 91 1, 

of 
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ef judicial discussion : if he be slightly of 
even ordinarily negligent in keeping the 
goods deposited, the favourable presufap- 
tidn is^ that he is equally negledlful of 
his own property ; but this presumption^ 
like all others, may be repelled ; and, if 
[ 47 ] it be proved, for instance, that, his house 
being on fire, he saved his own goods, 
and having time and power to save also 
those deposited, suffered theiti to be burned, 
he shall restore the worth of them to the 
owner [w]. If indeed, he have time 
to save only one of two chests, and one 
be a deposit, the other his own property, 
he may justly prefer his own ; unless that 
contain things of small comparative value, 
and the other be full of much more pre- 
cious goods, as fine linen or silks ; in 
which case he ought to save the more va- 
luable chest, and has a right to claim in- 


[w] 'Pot H.Contrat de Depots n, 29. Stierah. de Juri 
Sueon, 1. 2. c, 5. 

demni- 
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demnification from the depositor for the 
loss of his own. Still farther ; if he com- ' 

mit even a gross negle& in regard to his 

» '. . 

own goods as well as t^hose bailed,* by 

** ' 

which both are lost or danj^ged, he cannot 

he said to have v'iolated good faith ^ and ' 

the bailor must impute to 4iis own folly 

the confidence which he reposed in so 

improvident and thoughtless a person \x\ 

To this principle, that a depositary is 
answerable only for gross negligence, there 
are some exceptions, 

Rrst, as in Southcote% case, where the 
bailee, by a special agreement, has engaged 
to answer for less : " Si quid norjiinatim 
** convenit," says the Roman lawyer, " vel 
" plus vel minus in singulis contra£tibus, [ 48 ] 
" hoc servabitur quod initio convenit ; le- 


fif] Bra6l. 99, b, Justin, Inst. 1. 3. tit. i^* 


Ci 


gem 
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*' gem enim contradui dedit [ yl ;" but 
, the opinion of Celsus, that an agree- 
ment to dispense with deceit is void, as 
being contrary to good morals and 4e^ 
cency, has the assent both of Ulpian and 
our English courts [js]* 

Sefcondly; when a man spontaneously 
and officiously proposes to keep the good^ 
of another, be may prevent the owner from 
intrusting them with a person of more ap^ 
proved vigilance ; for Which reatsofi he takes 
Upon himself according to Julian, the 
fish of the deposit^ and becomes responsible 
at least for ordinary negleSt^ but not for 
mere casualties \a\ 

Where things are deposited through- 
necessity on any sudden emergence, as a 

\,y\ '• ContraOus^ 25. D. de reg» jnn 
[%j Dod. and Stud. dial. 2. chap. }S« 
[fl] D. 16. 3. «. 55- 

fire 
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fire or a shipwreck, M, Le Biujn insists, 

^ that the depositary must answer for les^ ^ 

^ than gross neglefk, how careless soever 

" he may be in his own affairs ; since 

^* the preceding remark, that a man^ who 

^* reposes confidence in an improvident person^ 

^ must impute any loss to his own folly ^ 

^ is inapplicable to a case where the de^ 

^ posit was not optional ; and the law 

^ ceofses with the reason of it \h\ ;'* but that 

Is not the only reason j andj though it is 

nn additipnal misfortune, for a man in 

extreme haste and deep distress to light 

upon a stupid or inattentive depositary, [ 49 ] 

yet I can hardly persuade myself, that 

more than perfe<9: good faith is demanded 

in this case, although a violation of that 

faith be certainly more criminal than in 

other cases, and was therefore punished 

at Rome by a forfeiture of the double 

value of the goods deposited, 

' [^] Dt la Prestation des FmiH^ p. 77. 

S 2 In 
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* 

In these circumstances, however, a be* 
jievolent offer of keeping another's pro^ 
perty for a time would not, I think, bring 
the case within Juliana rule before-men^ 
tioned, so as to make the person offering 
answerable for slight^ or even orditiaryy 
negligence j and my opiaiou is confirmed 
by the authority of Labeo, who requires 
no more than good faith of a negotiorum 
gestor^ when " affe<3:ione coadlus, ne bona 
*' mea distrahautur, negptiis se m^i$ ol>- 

^' tulerit/* 

»'- 

Thirdly ; when the bailee, improperly 
called a depositary^ either directly deoiands 
and receives a reward y^^r his care^ or takes 
the charge of goods in consequence of some 
lucrative contract, he becomes answerable 
for ordinary negledl ; since, in truth, he 
is in bpth cases a conduSor operisy atid 
lets out hi$ mental labour at a just price ; 
thus, when clpthes are left with a man, 

who 
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who is paid for the use of his bath. Of 
a trunk with an inn-keeper or his servants^ 
or with a ferryman^ thp bailees are as 
iQuch bound to iodemnify the owners, if 
the goods be lost or damaged througii 
their want of ordinary circumspection, as 
jf they were to receive a stipulated re^ 
c^mYtencQ for their attention and pains \ but [ 50 ] 
of this more fully j^ when we come to the 
^cle of hiring. 

, Fourthly ; when the haike alone receives 
jdvantage from the deposit, as, if a thing 
be borrowed cm a future event, and de- 
posited with the intended borrower, until 
the ^vent happens, because the owner, 
perhaps, is likely to be absent at the 
time, such a depositary inust answer even 
for slight negligence ; and this bailment, 
indeed, is rather a loan than a deposit, in 
whatever light it may be considered by 

the 
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the parties, suppose, for ekample, that 
Cbarlesj intending to appear at a masked 
ball expe(3:ed to be given on a future 
night, requests George to lend him a dress 
and jewels for that purpose, and that 
George^ being obliged to go immediately 
into thfe country, desires Charles to keep 
the dress till his return, and. If the ball 
be given in the mean time, to wear it ; 
this seems to be a regular ioan^ although 
the original purpose of borrowing be fu«« 
ture aad gommgeat, , ^ 

Since, therefore, the tyvo last cases are 
not, in strict propriety, deposits^ the ex^^ 
ceptions to the general rule are reduced 
to two only : and the second of them, J 
conceive, will not be rejected by the 
English lawyer, although I recoiled: no 
decision or di£lum exa<3;ly conformable to 
the opinion of Julian^ 

Qevly 


*fHB "law of fiAILMENt S* SO, 

Clearly as the obligation- to testore a 
deposit flows from the nature and defini- 
tion of this contra<Jt, yet, in the reign of 
Elizabeth, when it had been adjudged, [ 51 1 
consistently with common sense and com- 
fiion honesty, " that an action on the case 
** lay against a man, who had not per- 
** formed his promise of redelivering, or 
* delivering over, things bailed to him,'* ^ 
that judgment was reversed \ and, in the 
sixth year of James, judgment for the 
plaintiff was.- arrested in a case exadly si-^ 
<milar \c] : it is no wonder that the pro-^ 
fession grumbledy as Lord Holt says, at 
so absurd a reversal ; which was itself most 
justly reversed a few years after, and the 
first decision solemnly established \d\ 


Among the curious remains of Attic law, Grecian antf 
which philologers have collected, very lit- la^,. 

{c'\ Yelv. 4. 50. 128. 

l/d'y z Cro. 667. iVbeatley and Low. 

tie 


.1 
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de relates to the contrads which are the 
subje£t of this Essay ; but I remember to 
have read of Demosthenes, that he was 
advocate for a person, with whom three 
ftieti had deposited some valuable utensil, 
6f which they were joint-owners ; and the 
depositary had delivered it to one of them, 
of whose knavery he had no suspicion; 
upon which the other two brought an ac- 
tion, but were nonsuited on tlieir own 
evidence, that there was a tbirJ bailor, 
whom they had not joined in the suit ; 
for, the truth not being proved, Demosthenes 
insisted, that his client could not legally re- 
[ 52 ] ^^^'^^ the deposit^ unless all three proprietors 
kvere ready to receiv-e it ; and this dodtrine 
was good at Rome as well as at jithens^ 
when the thing deposited was in its na- 
•^ ture incapable of partition : it rs als6 ' law, 

I appreheftd, in We^minster-hall [e\. 

{e] D. i6. 3. I. 36. Bro, Abr. tit, BaSmenty pi. 4. 
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The obligation to return a deposit faith- 
fully was in * very early times, holden 
sacred by the Greeks^ as we learn from 
the story of GlaucuS (21), who, on 

consult- 


(21) He consulted xht Delphian oracle to knov 
if, by a false oath, he could safely withhold a depo- 
sit, that had been intrusted to his care, from the true 
owner ; and received the following answer : 


Aax.' ifKK 'JTeih istf fltya)n//xoc, K<f' frt -^tt^tif 


Terrified by this denunciation, Glaqcus implored 
the forgiveness of the oracle, for harbouring his design 
of perjury and fraud, but was answered that to meditate 
and commit the crime were equal degrees of turpitude. 
The ittoral of the response is just and perfpicuous : in 
deciding private questions the ancient oracJes were, 
.probably, seldom influenced by fear or corruption ; 
on political occasions, the ingenuity of the managers of 
the vehicle was exercised in framing answers cquivo*- 
calJy adapted both to flatter the views of ambition, 
and to preserve the credit of prophetic infallibility.* 

T Thtfc 
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ing the oracle, received this answef^ 
it was criminat even to harbour a 


Frequency of introducing tales ami fables in 
harangues among the ancients, is well knowti 
issical reader. Leutychides of Sparta, who 
story in question to the Athenians) to in- 
m to restotc sotne hostages, who were said 
ustly detained, added, that Gtaueus, though 
jp the deposit, was punished by the »engeance 
lods. The story, however, failed of its in- 
lefl, the amplication of the Spartan ambas- 
:ing unsuccessful. The Athenians certainly 
rant superstition, but they had, probably, wit 
o se* that the story was not a case in point. 
itirein which Juvenal introduces his allusioti 
lory, is replete with the most dignified and 
re morality. After describing the manners of 
r and more virtuous period, he cKhibits the 
of relaxed integrity in a modem and dcge- 

ic sidepositum non inficictur amicus 
;dda[ receram cum tota xrugine follem 

ligiosa fides." 

unishment of guilt by the slings of confcienc« 
jefcribcd ; 

la autem vehemens, ac multo ssevior illia. 
S et Coeditius gravis invenii aut Rhadamanthus. 
te dieque suutn geatara in peflore tsstem."- 

Thi* 
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** thought of with-^holding deposited goodB 
^ froin the owners, who claimed tbein [/*];'* 
and a fine application of this universal Jaw 
ig made by an Arabian poet contemporary 
with Justinian, who remarks, *♦ that 
^ life smd wealth are only deposited with 
*' us by pur Creator, and, like all other 
^' deposits^ must in due time be restored/* 

II, Employment by commission was Law of 

otiand^tea* 

jJso known to our -s^ncient lawyers, and 
Bracton, the best writer of them allj 
expresses it by the Roman word, Manda-^ 
(urn; npw, as the very essence of this 
contradl is the gratuitous perfonnance of 

If} Herod. VL 86. Jay. Sa^. XIH. igg. 




This valuable poet is^ almost^* the onljr satirist 
who appears to have lashed vice for the sake of virtue, 
and whose language preserves the coQsistent gravity of 
lincere reproof. 

u 
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it by the bailee, ind as the term commlsskti 
is also pretty generally iipplied to bailees, 
who receive hire or competisaiion for their 
attention and trouble, I shall not scruple 
to adopt the word mandate as appro- 
priated in a limited sense to the species of 
bailment now before us ; nor will any eon- 
fusion arise from the common acceptation 
of the word in the sense of a judicial 
command or precept, which is, in truth, 
only a secondary and inaccui'ate usage of 
it The gEeat distindSiion .then between 
one sort pf mandate and a deposit is, that 
the former liei in fesancsy and the letter, 
pimply in custody. : whence, as we have 
already intimated, a difference often arises 
between the degrees of care demanded in 
the one contraifi and in the other ; for, 
the mapdatary being considered as having 
engaged himself to use a degree of diligence 
and attention adequate to the performance 

" ■ ■ . "I 
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t)f his undertakings the omission of such 
diligence may. be, according to the nature 
of the business, either ordinary ^ or slight ^ 
negle£t ; although a bailee of this species 
ought regularly to be answerablq only for 
a violation of good faith. This is the com- ' 
men doctrine taken from the law of Ul- * 
PiAN ; but there seems, in reality, to be 
no exception in the present case from the 
general rule ; for, since good faith itself 
obliges every man to perform bis a&ual 
engagements^ it of course obliges the man- 
datary to exert himself in proportion to 
the exigence of the affair in hand, and 
neither to do any thing, how minute so- 
ever, by which his employer may sustain 
damage, nor omit any thing, however in- 
considerable, which the nature of the adl 

requires [<§"]: nor will a want of ability 

to 

I^] Lord Ray 9a. 910. {11) 


(22) See the case of Shiells v. Blackburr.e,. i H. 
Black* $.ep. 158, where this rule is importantly 

qualified 
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tt> perform th^ contra<ft be any defence 
for the contra(9;iag party ; foi:, though the 
Jaw exaSls no impossible things^ yet it may 
justly require that every man shall know 
his own strength before he undertakes to 
do an a6J:, sgid that, if he delude another 
by faiae pretentions to skill, he shall he 
responsible . for any injury that may be 
occasioned by stich delusion. If, indeed^ 
an unskilful man yield to the pressing in- 
stances of his friend, who could not other* 
wise have his work performed, and engage 
relu(9:antly in the business, no higher de* 
gree of diligence can be demanded of him 
tlian a fair exertion of his capacity. 

It is almost needless to add, that a man^ 
datary, as well as a depositary, inay bind 


I ' 


quaiiiied by the decision, that a mandatary, not 
receiving any reward for his trouble, nor being by 
profession impliedly skilful in the business undertaken, 
shall not be liable to an a£lion if he perform his 
commission bondjide and to the best of his knowledge. 

him?elf 
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idmself by a special agreement to be atf* 
8werable dven for casualties ; but that nei-^ 
ther the one nor the other can exempt 
himself by any stipulation from responsi* 
biHty for frauds or its equivalent, gross 
neglect. 


A distindllon seems very early to have Dwtindlon 
been made in our law between the non- nonitfismcc 
fesance, and the i»//fesance (23), of a con- ^^" ^" 
duSor operis^ and, by equal reason, of a 
mandatary; or, in other words, between 
a total failure of performing an executory 
tindertaking" and a culpable neglecS: in ex- 
fcuting it ; for, when an a<3:ion on the case 
was brought against a carpenter, who, 
having undertaken to build a new house 
for the plaintiff within a certain time, 
bad not built itj the court gave judgment [ 55 1 


(23) Sec the case of Elsce v. Gatward, 5 Term 
Rep, 143. where the principles upon which this dis- 
tinAion is founded are fully investigated* 

of 
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luit ; but agreed, that, if the d&i- 
had built the house negligently 
tiled the timber, an aiSiOn agmnst 
)uld have been maintainable [/»}. 
;r, in a subsequent reign, when a 
a(Sion was commenced against one 
INS for not building a mill accord- 
his undertaking, there was a long 
ation between the judges and the 
ich Chief Justice Babinglon at length 
>ted by ordering the defendant's 
either to plead or to demur ; but 
c Rolf chose to plead specially, and 
as taken on a discharge of the agree- 
']. Justice Martin objedled to the 
because no tort was alledged ; and 
isted warmly in his opinion, which 
lot wholly irreconcilable to that of 

arb. II Hen. IV. 33. (24) 

arb. 3 Hen. VI. 36. b. 37.3. Stalh. Abr. tit. 

■ /,„,. pi. 20. 

(J4) s Term Rep. 150. 
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his two brethren ; for in the cases, which 
they put, a special injury was supposed to 
be occasioned by the non-performance of 
the contrad. 


Authority and reason both convince me, 
that Martin^ into whose opinion the reporter 
recommends an inquiry, was wrong in his 
objedion, if he meaned, as Justice Cokain 
and the Chief Justice seem to have under- 
stood him, that no such adiori would Jie 
for «o;?fesance, even though special damage 
had been stated. His argument was, that 
the action before them sounded in convenant 
merely, and required a specialty to support [ 56 ] 
it ; but that, if the covenant had been 
changed into a tort^ a good writ of trespass 
on the case might have been maintained : 
he gave, indeed, an example of ;??/j-fesance, 
but did not controvert the instances, which 
were given by the other judges. 
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It wa» not alledged ill either of the 
cases just cited^ that the defendant wa9 
to receive pay for the fesance of his work ; 
but since both defendants were described 
as adtually In trade^ it was notj perhaps, 
intended, that they were to work for 
nothing t I cannot, however, persuade myr 
$elf, that there would have been any dif- 
ference, had the promises been purely gra^ 
tuitousj and had a special injury been 
caused by the breach of them. Suppose, 
for instance, that Robert^ corn-fields are 
$urrounded by a ditch or trench, in which 
the water from a certain spring used tQ 
have a free course, but which has of late 
been obstrudled by soil and rubbish ; and 
that Robert informing his neighbour Henry 
of his intention speedily to clear the ditch, 
Henry offers and undertakes immediately 
to remove the obstrudlion and repair the 
banks without reward^ he having business 
of the same kind to perform on his own 

grounds : 
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grounds ; if, in this case, Henry negled: 
to do the work undertaken, "and the 
" water, not having its natural course, 
** overflow the fields oi Robert and spoil 
" his corn,'' may not Robert maintain hi* 
^diioQ on the case ? Most assuredly ; and 
BD in a thousand instances of proper bail- 
ments that might be supposed^ where ^ f 57 ] 
^t reliance on the promise of the de- 
fendant prevented the plaintiff from em-i, 
ploying another person, and was conse*. 
quently the cause of the loss which hft 
sustained [i] ; for it is, as it ought to be, 
a general rule, that, for every damnum 
injuria datum^ an adliou oi some sort,' 
which it is the province of the pleader 
to advise^ may be maintained j and al-» 
though the gratuitous performance of an^ 
ik^ hq ^ benefit conferred, yet, according; 
to the just maxim of Paulus, Adjuvarir 
nosj non decipi^ beneficio oportet [/ ] , but 

^ij Yearb. ig Hen. VI. 49 [/] D. 13. 6. 17. 3-, 

U 2 the 
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:iai damage, not' the assumption, is 
56 of this aiiion ; and, if notice be 
y the mandatary, before any damage 
i^ and ivbile another person may be 
/, that he cannot perform the work, 
cess of law can enforce the per- 
:e of it, 

je in Brook^ made complete from 

Lr-.book, to which he refers, seems 

in point ; for, by Chief Justice 

:, // bad been adjudged^ that, ** if 

I assume to build a house for me 
certain day, and do not build it,. 
^ suffer damage by his nonfesance^ 

II have an adtion on the case, as 
as if he had done it amiss :" but 
ssible^ that Fineux might suppose 
deration, though none be men- 
ml 

J. Abr. til. Aftion surieCaae, 72. {15) 
(25) 5 Term ^cp. 143. 

Actions 
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Actions on this contra£t are, indeed, 
very uncommon, for a ^ reason not ex- « . 
tremely flattering to human nature ; he- 
cause it is vejy uncommon to undertake 
any office of trouble without compensation ; 
but, whether the case really happened, 
or the reward, which had adlually been 
stipulated, was omitted in the declaration, 
the question ^ whether a man was re- 
*^ sponsible for damage to certain goods 
^ occasioned by his negligence in perform— 
**ing a GRATUITOUS promise," came 
before the court, in which Lord Holt pre^ 
sided, so lately as the second year of 
Queen Anne ; and a point, which the 
first elements of the Roman law have so 
fully decided, that no court of judicature 
on the Continent would suffer it to be 
debated, was thought in England to 
deserve^ what it certainly received, very, 
grtat consideration \n\ 

[n] Ld. Raytn. 909-—920. t Salk. 26. Com. 133. 
Farr. 13. 131. 52$. 

The 
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Case of The c^e was this: Bernard had as^ 

Coggs and 

Bernard. sumed without /tfjK safely to remove several 

casks of brandy from one cellar, and lay 
them down safely inr another, but managed 
them so negligently, that one of the casks 
Was staved. After the general issue joined, 

■ and a verdiift for the plainlifF Coggs, a 

motion was made in arrest of judgment 
on the irrelevancy of the declaration, in 
which it was neitl^er alledged, that the 
defendant was to have any reeompence for 
bis pains y nor that he was a comnmn por^ 

[ 59 ] t€r : but the court were unanimously of 

opinion, that the adJion lay; and, aa 
it was thought a Blatter of great conse^ 
quence, each of the judges deUvered W* 
opinion sepamtely. 

The Chief Justice, as it has before been. 
intimated [a},: pronounced a clear, me« 
thodical, elaborate aj-gument ; in which 
he distinguished bailments into six sortSji 

W p. 35- 

zxiA 
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and gave a history of the principal au- 
thorities concerning each of diem. THiifi 
argument is justly represented by my 
learned friend, the annotator on the First 
Institute^ as " a most masterly view of 
" the whole subjed of bailment [^] ;" 
and, if my little work be considered merely 
as a commentary on it, the student may^ 

[/] Hargr. Co. Litt, 89. b. n. 3. The profession must 
lament the necessairy nispenston of this valuable work (26). 


(26) Perhaps it may be thought supeirfluous to iri» 
timate that the cause of this regret no longer exists^ 
the publication alluded to having been since corn- 
pleated by Mr. Butler. The editorial labours of the 
learned gentleman who enjoyed the friendship of our 
aothori extended to very nearly half the work, (see Mr. 
Hargrave's Address to the Public, ist Instit. 13th 
edition,) and it has, upon the whole, been executed 
80 much to the satisfa£tion of the profession, that a 
comparison of the merits of the two respectable editors 
would be invidious, << et vitula tu dignus, et hie :*' 
if the extensive legal learning and profound reason^^ 
ing (sometimes a little recherche) of Mr. Hargrave 
excite the admiration of the studious lawyer, he can- 
act but respc£l the manly sense and useful industry of 
Mr. fiutlen 

perhaps, 
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perhaps, think, that my time and atten- 
tion have not been unusefully bestowed. 


For the decision of the principal case, 
it would have been sufficient, I imagine, 
to insist that the point was not ncw^ but 
had already been determined ; that the 
writ in the Register, called, in the 
strange dialed of our forefathers, De pipi 
vini carianda [y], was not similar^ but 
identical ; for, had the reward been the 
.essence xA the ad:ion, it must have been 
inserted in the writ, and nothing would 
have been left for the declaration but the 
[ 60 ]' stating of the day, the year, and other 
circumstances ; of which Rastell exhibits 
a complete example in a writ and declara- 
tion for negligently and improvidently plants 
ing a quickset hedge ^ which the defendant 
had promised to raise, without any consi^ 


M Reg. Orig. . 1 1;0. a, sec also no. b. De eqmo M- 
^rmo sananJoy and De columbari rtparando. 

deration 
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deration afkdged ; and issue was jomed on 
a traverse of the negUgenee and improvi- 
denee [r}. How any answer could have 
been given to these authorities, I am at 
a loss even to conceive : but, although it 
is needless to prove the same thing twice, 
yet other authorities, equally unanswer-» 
able, were adduced by the court, and sup- 
ported with reasons no less cogent ; for 
nothings said Mr. Justice Powell empha- 
tically, £f law^ that is not reason (27) ; 
a maxim in theory excellent, but in prac- 
tice dangerous, as many rules, true in 
the abstraft, are false in the concrete ; for, 
since the reason of Titius may, and fre^ 
quently does, differ from the reason of 
Scptimius^ no man, who is not a lav^er, 
would ever 'know how to ad:, and no 
man, who is a lawyer, would in many 

[r] Rast. Entr. 13. b. 

^^i— — ^^I^M^I^i— 1— ^— i^^W^— ^" ■!■ ■ I 11 ■ ■ ■ ■ 111—^^^— ^^i^Wi— i^i^W^— i^M^M^^— — i^i^—^M^ 

(27) 2 Ld. Raym, 911. 

instances 
X 
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instinces know what to advise, unlesfd 
courts were bound by authority ^ as firmly 
as the pagan deities were supposed to be 
bound, by the decrees of fate* 

Now the reason assigned by the learned 
judge for the cases in the Register and 
Year^booksj which were the same with 
Coggs and Bernard^ namely^ " that the 
" party 'd special assumpsit and under- 
*' taking obliged him so to do the things 
** that the bailor came to no damage by 
[ 61 ] " his negle<a," seems to intimate, that 
the omission of *the words salvo et securi 
would have made a difference in this case, 
as in that of a deposit ; but I humbly 
contend, that those words are implied by 
the nature of a contrafi: which lies in fe-- 
sance^ agreeably to the distinction with 

which I began this article. As judgment, 
indeed, was to be given on the record 
merely, it was unnecessary, and might 

have 


J 
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have been improper, to have extended 
the proposition beyond the point then 
before the court ; But I cannot think that 
the narrowness of the proposition in this 
instance affeflis the general dodrine, which 
I have presumed to lay dovm ; and, in 
the strong case of the shepherd, who bad 
a flock to keepy which he suffered through 
negligence to be drowned^ neither a reward 
nor a special undertaking are stated [/] : 
that case, in the opinion of Justice Town- 
lendy depended upon the distinction be- 
tween a bargain executed and executory j 
but I cannot doubt the relevancy of an 
adion in the second case, as well as the 
first, whenever a£iual damage is occasioned 
hy the nonfesqnce [/] (28). 

There 

[f] Yearb. i Hen. VII. 1 1. 

[/] Slalh, Ahr. lit Jceioai lur te cat. pi. ii. By Ju»- 
tJce Patloa, " si ud fFtroiir face co»enant oye moy de fei^ 


(28) See " Paley's Principles of Moral and Poli- 
tical Philosophy," b, 3. ch. 12. where die 8ubje£| 
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Th^e seems little Reces&ky afta: tfiis, to 
mention the caste of Powtuary and Waltan^ 
[ 62 ] the reason of ^hich applies dire(3;ly to the 
present sub] eft ; and, tfcough it npiay be 
o)]^£ted that the 'defendanit was staled aa 
^ farrier^ and unust be presumed to have 
adted in his trade^ y^t Chief Justice RoUc, 
intimates no such rpresumption '; but say€^ 
expressly^ that " an a<Sbion on the case 
" lies upon this matter^ nvithout alledging 
*' any consideration ; for the negligence is 
** the cause of adion, and not th^ as-% 
^ sumpsit »[^i|*" 


^' core jeo averai accion sur mon ca^, qar en $pa 4^faal^ 
•* peravcnture mon diival est perie." 
[f«] I Ro. Abr. lo. 


<« of commissions'^ is concisely, but very intelligently 
treated. The public are much indebted ^o this writer 
tfor the elucidation of moral and political topics in a 
manner that ^^ comes home to nien's^ business an4 
« bosoms," 

A baU- 


....^1 
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A bailfiaent withomt reward to carry 
from place to place is very /different firom 
a mandate to perform a -^ork ; and, tkere 
hdng aothiiag to take it out of the ge- 
neral iTule, I canfiot conceive that the 
bailee k responsible for less tha^ gross 
neglect, unless the^re be a special accept^ 
ance : for instance, if Stephen desire Fbi-^ 
lip to scarry a diamond-ring feom Bristol 
to a .person in London^ and he put it 
with bank-notes of bis own into a letter- 
pas^, ,out of which it is stolen at an inn, 
far seked by a robber on the road, Philip 
shall not be answerable for it ; although a, 
very careful^ or, pefha,ps, a commonly pru-^ 
dent^ man would have kept k in his purse 
at the inn, and have concealed it some-^ 
where in the carriage ; but, if he were 
to secrete his own notes with peculiar vi- 
gilance, and either leave the diamond in 
an open room, or wear it on his finger 
ii the chaise, I think he would be bound, 

in 


§8 
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in case of a loss by stealth or robbery^ 
to restore the value of it to Stephen : every 
[ 63 ] thing, therefore, that has been expounded 
in the preceding article concerning deposits^ 
may be applied exactly to this sort of bail- 
ment, w^^hich may be considered as a sub- 
division of the second species. 

Since vi^e have nothing in these cases 
analogous to the judgments of infamy ^ 
which were often pronounced at Rome 
and Athens^ it is hardly necessary to add, 
what appears from the speech of Cicero 
for S. Roscius of Ameria^ that ** the an- 
*' cient Romans considered a mandatary as 
*' infamous^ if he broke his engagement, 
^* not only by actual frauds but even by 
*' more than ordinary negligence [w]." 

fw] ** In privatis rebus, si quis rem mandatam non 
** modp malitiosius gessisset, sui quaestus aut commodi causa, 
•* verum etiam negligentmst eum majores. summum admf- 
** sisse dedecus existimabant : itaque mandatl constitututfi 
** est judicium, non minus turpe quam furti,*^ Pro S, 
Rose. p« II 6. Glafg. 
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As to exceptions from the rule concern-* Excqitlons 

• 1 /• » r ^ to the rule, 

ing the degree of neglect, for which a 
mandatary is responsible, almost all that 
has been advanced before in the article 
of deposits^ in regard to a special conven- 
tion, a voluntary offer, and an interest 
accruing to both parties, or only to th6 
bailee, may be applied to mandates : an 
undertaker of a work for the benefit o£ 
an absent person, and without bis know- 
ledge^ is the negotiorum gester of the ci- 
vilians, and the obligation resulting from 
his implied contrad; has heen incidentally 
mentioned in a preceding page. 

III. On the third species of bailment, [ 64 ] 
which is one of the most usual and most ^g^gfo, 
convenient in civil society, little remains ^^* 
to be observed ; because our own, and the 
Roman, law are on this head perfedly 
coincident. I call it, after the French 
lawyers, loan for use^ to distinguish it from 

their 
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i^eit loan for constimption^ or the mutuum 
of the Ramans ; by which is understood 
the lending of money ^ wine^ carn^ and other 
things, that may be valued by number^ 
weight, or nieasure, and are to be restored 
only in equal value or quantity [x] : this 
latter contrail:, which, according to St. 
German, is most properly called a loan^ 
does ^not belong to the present subject ; 
, hat it may be right to remark, that, as 

the specific things are not to be returned, 
the absolute property of them is transferred 
to the borrower, who must bear the loss 
of them, if they be destroyed by wreck, 

[^3 Do6^. and Stud. dial. 2. cb. 38. Brsd. 99. a. b. 

In Ld. Raym. 916. w!icre this passage from BraSon is 
cited by the Chief Justice, muiuam is printed for gommo^a^ 
tarn; but what then can be made of the words ad \? 3A.M. 
restttuendam ? There is certainly some mistake in the pas- 
sage, which must be very ancient, for the oldest MS that 
I have seen, is conformable to TottePs edition. I suspcift 
the omission of a whole line after the word prectum-, where 
the manuscript has a full point ; and possibly the sentence 
omitted may be thus supplied from Justittlarif whom Brdc 
ton copied : ** At is, qui mutuum accepit, obligatus rema- 
^' net/' si sorte inceadio, &c. Inst. 3. 13. 2. 

pillage. 


THE LAW OF BAILMENTS. 61 

pillage, fire, or other inevitable misfor- 
tune. Very dilFerent is the nature of the [ 65 ] 
baihnent in question ; for a horse, a cha-^- 
riot, a book, a greyhound, or a fowling- 
piece, which are lent for the use of the 
bailee, ought to be redelivered specifically ; 
and the owner must abide the loss, if 
they perish through any accident which a 
^ery careful and vigilant man could not 
have avoided. The negligence of the bor- 
I'ower, who alone receives benefit from 
the contract, is construed rigorously, and, 
although slight^ makes him liable to in- 
demnify the lender ; nor will his incapa- 
city to exert more than ordinary attention 
avail him on the ground of an impossibility^ 
*' which the laws, says the rule, never 
" demands ;'' for that maxim relates mere- 
ly to things absolutely impossible ; and it 
w^ not only very possible^ but very expe- 
dient^ for him to have examined his own 
capacity of performing the undertaking, 

Y before 
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before he deluded his neighbour by eft- 
gaging in it: if the lender, indeed, was 
not deceived, but perfeSly knew the qua* 
lity^ as well as age, of jhe borrower, he 
must be supposed to have demanded no 
higher care than that of which such a 
person was capable ; as, if Paul lend a fine 
horse to a raw youth, he cannot exa£k the 
same degree of management and circum- 
spection, which he would expert from a 
riding-master, or an officer of dragoons [ y\ 

From the rule, that a borrower is an- 
swerable for slight negle£t, compared with 
r 66 ] ^^^ distinction before made between sim- 
ple theft and robbery [5s], it follows, that, 
if the borrowed goods be stolen out of his 
possession by any person whatever, he 
must pay the worth of them to the lender, 
unless he prove that they were purloined 


j 


[^] DumouHttf traA. De eo quod interest^ n. 185. 
[e] See p. 44. and note [«]• 

notwith- . 
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aotwithstanding hi« extraordinary care. 
The example given by Julian^ is the 
first and best that occurs; Cairn borrows 
a silver ewer of Titiusy and afterwards 
delivers it, that it may be safely restored, 
to a bearer of such approved fidelity and 
wariness, that no event could be less ex- 
pefted than its being stolen ; if, after all, 
the bearer be met in the way by scoun- 
drels, who contrive to steal it, Caius ap- 
pears to be wholly blameless, and Titius 
has suflfered damnum sine injuria. It seems 
hardly necessary to add, that the same 
care, which the bailee is bound to take 
of the principal thing bailed, must be ex-* 
tended to such accessory things as belong 
to it, and were delivered with it : thus a 
man who borrows a watch, is responsible 
for slight negle<3: of the chain and seals. 


Although the laws of Rome^ with which Opinion of 

° PufFcndorf 

those of England in this resp^d agree, disputed, 

y 2 most 
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most expressly decide, that a borrower, 
using more than ordinary diligeace, shall 
not be chargeable^ if there be a force which 
be cannot resist \a\ yet Puffendorf em-*, 
ploys much idle reasoning, which I am 
not idle enough to transcribe, in support 
ef a new opinion, namely, " that the bor- 
[ 67 J " rower ought to indemnify the lender, 
♦^ if the goods lent be destroyed by fire, 
^^ shipwreck, or other iRevit?ible accident, 
^ and without bis faulty unleas bis ovon 
^' perish with thena :** for example, if 
Paul lend William a horse worth thirty 
guineas to ridq from Oxford to London^ 
and William be attacked on a heath in 
that road by highwaymen, who kill o? 
Bei?;e the horse, he is obliged, according 
to Fujfendorf and his annptator^ tp pay 
thirty guineas to Faul^ The iuatice and 
good sense of th§ contrary decision are 
evinced beyond a doubt by M. Pothier, 
< 

(|fl] D. 44. 7. I. 4. Ld. Raym. 916. 

who 
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whQ makes a distinftion between those 
cases, where the loan was the occasion 
merely of danuge to the lender, who 
might in the mean time have sustained 
a loss from other acqidents, and those, - 
where the loan was the sole efficient cause 
pf his damage [^] ; as if Paul^ having 
lent his horse, should he forced in the 
interval by some pressing business to hirt 
another for hirasplf ; in this case the bor-r 
rower ought, indeed, to pay for the hired 
horse, unless the lender had voluntarily 
submitted to bear the inconvenience caused 
by the loan ; foi, in this sense and m this 
instance, a . benejit conferred should pot be 
Injurious to the benefaSior^ As to a con* 
dition presumed to be imposed by the 
lender, that he would not abide by any 
loss occasioned by the lending, it seem« the 
wildest and mo^ unreasonable of presump- 

[i] Poth. Pret a Usage^ Q. ^^, Puf. with BarBeyrac*s 
notes, b« 5* c« 4» $ 6. 

tions : 
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tions : ' if Paul really intended to impose 
[ 68 J such a condition, he should have declare4 
his mind ; and I persuade myself, that 
William would have declined a favour so 
hardly obtained. 

Ca«ctaiid JisA the borrower, indeed, been im-- 

distinctions. ' ' 

prudent enough to leave the high road 
and pass through some thicket, where 
robbers might be supposed to lurk, or 
had he travelled in the dark at a very 
unseasonable hour, and had the horse, in 
either case, been taken from him or killed, 
he must have indemnified^ the owner; for 
irresistible force is no excjise, if a man put 
himself in the way of it by his own 
rashness. This is nearly the cas^, cited 
by St. German from the Summa Rosella^ 
where a loan must be meaned, though 
the word depositum be erroneously used \c\ • 
and it is there decided, that, if the bor^ 

[r] DoQ. and Stud^ where before cited. 

rower 
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rower of a horse will imprudently ride 
by a ruinous bouse in manifest danger of 
fallings and part of it actually fall on the 
horse's head, and kill him^ the lender is 
entitled to the price of him ; but that, if 
the house were in good condition and fell 
by the violence of a sudden hurricane, the 
bailee shall be discharged. For the same, 
or a stronger, reason, if William^ instead 
of coming to London^ for which purpose 
the horse was lent, go towards Batb^ or, 
having borrowed him for a week, keep 
him for a month, he becomes responsible 
for any accident that may befal the horse 
in his journey to Batb^ or after the ex- 
piration of the week \d\ 

Thus, if Cbarlesy in a case before put \e\ [ 69 J 
wear the masked habit and jewels pf George 
at the ball, for which they were borrowed, 
and be robbed of them in his return home 

{tf} Ld. Raym. 915. [e] P. 50. 

at 
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at the Usual time and by the usual way, 
he cannot be compelled to pay George the 
value of them ; but it would be otherwise, 
if he were to go with the jewels from the 
theatre to a gaming-house, and were there 
to lose them by any casualty whatevei*. 
So, in the instance proposed by Gatus ift 
the Digest, if silver utensils be lent to a 
man for the purpose of entertaining a 
party of friends at supper in the nietro- 
polls ^ and he carry them into the country^ 
there can be no doubt of his obligation 
to indemnify the lender, if the plate be 

lost by accident however irresistible, 

* 

« 

There are othei- cases, in which a boi'- 
rower is chargeable for inevitable mischance^ 
even when he has not, as he legally may, 
taken the w^hole risk upon himself by 
express agreement. For example, if the 
house of Caius be in flames, and he, be- 
ing abie to secure one thing only, save 

an 
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An tfrn of his own iil preference to the 
silver ewer, which he had borrowed of 
Tinus^ he shall make the tender a com- 
perisation for the loss ; especially if the 
ewer be the more' valuable, and woultf 
consequently have bieen preferred, had he 
been owner of tTiem both : even if his 
urn be the more precious, he must eithei" 
feave it,v and bring away the borrowed 
^^;e8sel, or pay Tifius the value of that [ 70 ] 
which he has lo^t ^ unless the alarm waB 
^o sudden, and the fire so violent, that 
do deliberation or sele<9:ion could be justv 
ly expected, and Caius had time only to 
toatth Up the first utensil that presented 
itself. 


Since openness and honesty are the soul 
tf contra6:s, and since '' a suppression of 
** truth is often as culpable as an express 
^ falsehood," I accede to the opinion of 
M. Potbkr^ thatj if a soldier were to bor- 
row 
Z 


I ♦ 
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rdw a horse of his friend for a battle 
exped:ed to be fought the next mornings 
and were to conceal from him that his own 
horse was as Jit for the service^ and if 
the horse so borrowed were slain in the 
engagement, the lender ought to be in- 
demnified ; for probably thq. dissimula- 
tion of the borrower induced him to lend 
the horse ; but, had the soldier openly 
and frankly acknowledged, that he was 
unwilling to expose his own horse^ since, 
in case of a loss^ he was unable to pur- 
chase another, and his friend, neverthe- 
less, had generously lent him one, the 
lender would have run, as in other in- 
stances, the risk of the day. 

If the bailee, to use the Roman expres- 
sion, be IN MORA, that is, if a legal de- 
mand have been made by the bailor, he 
must answer for any casualty that hap- 
pens after the demand \ unless in cases 

where 
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where it may be strongly presumed, that 

the same accident would have befallen the 

thing bailed, even if it had been restored 

at the proper time; or, unless the bailee 

have legally tendered the thing, and the [ *71 ] 

bailor have put himself in mora by refusing 

to V accept it; this rule extends of course 

to every species of bailment, 

** Whether in the case of a valued loan^ Controversy 

among the 

*' or where the goods lent are estimated at civilians. 
^ a certain price ^ the borrower must b* 
^* considered as bound in all events to re- 
" store either the things lent or the value 
^ of them," is a question upon which the 
civilians are as much divided, as they are 
upon the celebrated clause in the law 
ContraStus : five or six commentators of 
high reputation enter the* lists against as 
many of equal fame, and each side dis- 
plays great ingenuity and address in this 
juridical tournament. Z)' ^ve%an supports 

the 

Z 2 
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tibe affirmative, and -Potbtef the negative j 
but the second opinion seems the more rea- 
sonable. The word PERicuttrM, U6e4 by 
Vlpian^ is in itself equivocal ; it means 
hazard in general, proceeding either frora 
accident or from neglcSi ; and m rfiis latter 
%ease it appears to have been taken by the 
Roman lawyer id the passage which gavo 
birth to the dispute. But, whatever be 
thp true interpretatipA pf i^i*t passage, I 
cannot satisfy myself, that, either in the 
Qustomary Provinces of fRANCZ, or in 
England, a borrower can be chatgeabl© 
for all events without hii caaseat uaequi-uo^ 
cally given ; if William^ indeed, had said to 
Paul alternatively, " \ promise, on my re^ 
*' turn to Oxfordy either to rfestore youf 
'* horse or to pay you thirty guineas," h« 
r 72 1 iBu^t in all events have performed one part 
of this disjunftive obligation [y] ; but, if 
Paul had only said, " the horse, which \ 

[/] Pdlm. ss'- 

^' tend 
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** lend you for this* journey, is fairly 

^ worth thirty guiaeas/' no more cOuld 

be implied frpm those word^ than a de4 

wgn of preventing any future difficulty | 

jbcJut tlvs pjrice^ if the hprse should be | 

killed or injured through an omiasion of 

that extraordinary diligence which the 

Wtur^ of the contract required. 




I. 


Besides the general exception to thft Exceptiont 
rule concerning thp degrees of negk(fi, ^ 
l^amely, Si quid convenit vel plus vej minus ^ 
aniDther is, where goods are lent for a 
u^e, in which the Render has a common 
interest wijth the borrower: in this case, 
as in other bailments reciprocally advan» 
tageous, the bs^ilee can be responsible for 
m more than ordinary negligence ; as, if 
^epben and Philip invite some common 
friends to an entertainment prepared at 
their joint expence, for which purpose 
Pbilip leiwls a service of plate to his 

Qompa- 
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companion, who imdertakes the whole 
management of t;he feast, Stephen is ob- 
liged only to take ordinary care of the 
plate; but this, in truth, is rather the 
innominate contract do ut facias^ than a 
proper loan. 

Agreeably to this principle, it must be 
decided, that^ if goods be lent for the 
sole advantage of the lender^ the borrower 
is answerable for gross negle<9: only j as, 
[ 73 J if a passionate lover of music were to 
lend his own instrument to a player in a 
concert, merely to augment his pleasure 
from the performance ; but here again, 
the bailment is not so much a loan^ as a 
mandate ; and, if the musician were to 
play with all due skill and exertion, but 
were to break or hurt the instrument with- 
out any malice or very culpable negli- 
gence, he would not be bound to indem- 
nify the amateur^ as he was not in want 

of 


THE LAW OF BAILMENTS* 73 

bf the instrument, and had no particulat 
desire to use it. If, indeed, a poor artist, 
having lost or spoiled his violin or flute, 
be much distressed by this loss ; and a bro-- 
ther-musician obligingly, though voluntas 
rily, offer to lend him his own, I cannot 
agree with DespeisSes, a learned advo- 
cate of Montpelier and writer on Roman 
law, that the player may be less careful 
of it than any other borrower : on the 
contrary, he is bound, in conscience at 
least, to raise his attention even to a higher 
degree; and his negligence ought to be 
construed with rigour. 

By the law of Moses, as it is com- Mowicmii 
mdnly translated, a remarkable distinction 
was made between the loss of borrowed 
cattle or goods, happening in the absence ^ 
or the presence^ of the owner ; for, says 
the divine legislator, " if a man borrow 
^ aught of his neighbour, and it be hurt 

" or 
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^ or die, the owner thereof not being with 
" //, he shall surely make it good ; but 
•* if the owner thereof be with it, he shall 
" not make it good \g\ :" now it is bt 
[ 74 ] fto means certain^ . that the original word 
signifies^ the owner ^ for ' it may signify the 
fossessor^ and the law may import, that 
the borrower ought not to lose sights 
When he can possibly avoid it, of the 
thing borrowed ; but if it w^^ intended 
that the borrower should alWayg answ^ 
for casualties, except in the case^ which 
must rarely happen,^ 6f the otpner^s pre^ 
sence^ this exception seems to prove, that 
no casualties were meaned, but such as 
txfraordinafy care might have prevented ; 
for I cannot see, what dliFerertce could 
be made by the presence of the owner, 
if the force, productive of the injury, 
were wholly irresistible, or the accident 
inevitable. 

[^] Exod. x^ti. 14, 15. 

An 
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An old Athenian law is preserved by 
Demosthenes^ from which little can be ga- 
thered on account of its generality and 
the use of an ambiguous word \h\ : it 
is understood by Petit as relating to guard-* 
ians, mandataries, and commissioners ; and 
it is cited by the orator in the case of a 
guardianship. The Athenians were, pro- 
bably, satisfied with speaking very gene- 
rally in their laws, and left their juries, 
for juries they certainly had, to decide 
favourably or severely, according to the 
circumstances of each particular case. 

IV. As to the degree of diligence which f 75 ] 
the law requires from a pawnee^ I find Law of 
myself again obliged to dissent from Sir 
Edivard Coke^ with whose opinion a simi- 
lar liberty has before been taken in regard 

t^"* Reish^% edition, 855. 3. Here the verb Ka^v<pih*i 
may imply slight^ or ordinary^ negle6l ; or even frauds as 
Pet'tt has rendered it, 

A a to 
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Do6krine of 
Lord Coke 
denied. 


to a depositary ; for that very learned man 
lays it down, that, " if goods be delivered 
" to one as a gage or pledge^ and they 
** be stolen^ he shall be discharged, because 
** be bath a property in them ; and, there- 
"^^ fore J he ought to keep them no otberwise 
" tban bis own [/] :" I deny the first pro- 
position, the reason, and the conclusion. 


Since the bailment, which is the subject 
of the present article, is beneficial to the 
pawnee by securing the payment of his 
debt, and to the pawnor by procuring him 
credit, the rule which natural reason pre- 
scribes, and which the wisdom of nations 
has confirmed, makes it requisite for the 
person to whom a gage or pledge is bailed, 
to take ordinary care of it ; and he must 
consequently be responsible for ordinary 
negledl \k\ This is expressly holden by 


[«] I Inst. 89. a. 4 Rq). S3, b. 
[i] Brad. 99. b. 


BrACTON ; 
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Bracton ; and, when I rely on his au- 
thority, I am perfedly aware that he 
copied Justinian almost word for word, 
and that Lord Holt^ who makes consi- 
derable use of his Treatise, observes three 
or four times, " that he was an old au* 
" thor [/] ;" but, although he had been 
a civilian, yet he was also a great common- [ V6 ] 
lawyer, and never, I believe, adopted the 
rules and expressions of the Romans^ ex- 
cept when they coincided with the laws 
of England in his time ; he is certainly the 
best of our juridical classics ; and, as to 
our ancient authors, if their doftrine be 
not law^ it must be left to mere historians 
and antiquaries; but, if it remain unim- 
peached by any later decision, it is not 
only equally binding with the most recent 
law, but has the advantage of being ma* 
tured and approved by the colleded saga- 
city and experience of ages. The dodrine 

[/] Ld. Raym. 915. 916. 919. 

A a 2 in 
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m question has the full assent of Lord 
Holt himself, who declares it to be '^ suffi-^ 
*' ciettt^ if the pawnee use true and ordi-^ 
^' nary diligence for restoring the goods, 
" and that, so doing, he will be indemni- 
♦^ fied, and, notwithstanding the loss, shall 
^' resort to the pawnor for his debt (29).'' 
Now it has been proved, that " a bailee 
^' cannot be considered as using ordinary 
^' diligence, who suffers the goods bailed 
^' to be taken by stealth out of his cusr^ 
^' tody [;«] ;'* and it follows, that " a 
" pawTiee shall not be discharged, if the 
^^ pawn be simply stolen from him j" but 
if he be forcibly robbed of it without bis 
faulty his debt shall not be extinguished. 

The passage in tjie Roman institutes, 
which Bradon has nearly transcribed, by 

[m] P. 44. note [o]. 


(29J Ld. Haym, 917, 




^ 
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no means convinces M. Le Brun, that 
a paivnee and a borrower are not re- 
sponsible for one and the same degree of [ 77 ] 
negligence ; and it is very certain that 
Ulpian speaking of the A£iio pignoratitia^ 
uses these remarkable words : " Venit in 
^ bac adlione et dolus et culpa UT in 
^ commodato^ venit et custodia ; vis major 
" non venit." To solve this difficulty Conjeaural 

criticism of 

IJoodt has recourse to a conje<9:ural emen- Noodt. 
dation, and supposes UT to have been 
inadvertently written for at ; but if this 
was a mistake, it must have been pretty 
ancient, for the Greek translators of this 
sentence use a particle of similitude, not 
an adversative : there seems, however, no 
occasion for so hazardous a mode ' of cri- 
ticism. Ulpian has not said, " talis culpa 
^ qualis in commodato ;" nor does the 
word UT imply an exaSi resemblance : 
he meaned, that a pawnee was answer- 
able fpr ne^U£l^ apd gaye the first in- 
stance 
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that occurred of another . contra^ 
lich the party was likewise answer- 
)r negleSy but left the sort or degree 
[ligence to be determined by his ge- 
rule ; conformably to which he him- 
ixpressly mentions pignus among 
contraifis reciprocally useful^ and di&- 
shes it from commodatum, whence 
irrower solely derives advantage [«]. 

is rather less easy to answer the case 
Book of Assise J which seems wholly 
rsive of my reasoning, and, if it 
unexplained, will break the har- 

of my system [o] ; for there, in 
tion of detinue for a hamper, which 
>een bailed by the plaintiff to the 
iant, the bailee pleaded, ** that it 

delivered to him in gage for ft 
ain sum of money ; that he had put 
jnong his other goods j and that all 

Before, p, 16, \o'] 19 As*, pi. z8. 

" together 
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^* together had been stolen from him :** 
now according to my dodlrine, the plain- 
tiff might have demurred to the plea ; 
but he was driven to reply, " that he ten-^ 
** dered the money before the stealings and 
" that the creditor refused to accept it,** 
on which fad: issue was joined ; and the • 
reason assigned by the Chief Justice was^ 
that, *' if a man bail goods to me to keep^ 
'* and I put them among my own, I shall 
" not be charged if they be stolen^^ To 
this case I answer : first, that, if the court 
really made no difference between a pawnee 
and a depositary they were indubitably mis-^ 
taken; for which assertion I have the au- 
thority of Bradlon^ Lord Holt^ and St. 
German^ who ranks the taker of a pledge 
in the same class with a hirer of goods [/] ; 
next, that in a much later case, in the 
reign of Hen. VI. where a hiring of cus-- 
tody seems to be meaned, the distinction 

[/J Dod. and Stud. Ad* 2. cL 38% 

between 
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between a theft and a robbery is taken 
agreeably to thfe Roman law [y] j and, 
lastly, that, although in the strict pro* 
priety of our English language, to steal 
is to take clandestinely^ and to rob is to 
Seize by violence^ corresponding ivith the 
Norman verbs embleer gnd robber^ yet those 
[ 79 ] words are sometimes^ used inaccurately ; 
and I always stispeded^ that the case in 
the Book of Assise related to a robbery^ or^ 
a taking with force ; a suspicion confirmed 
beyond any doubt by the judicious Brook^ 
who abridges this very case with the fol- 
lowing title in the margin, " Que serra 
*' al perde, quant les biens sont robbes [r];" 
and in a modern work, where the old cases 
are referred to, it appears to have been 
setded, in conformity to them and to reason, 
" that * if the pawn be laid up, and the 
" pawnee be robbed^ he shall not be an- 

[^] Before, p. 44. note [0], 
[r] Abr. tU, Bailment, pi. 7,, 

... " swerable :'* 
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* swerable [x] :*' but Lord Coke seems to 
have used the word stolen in its proper 
sense, because he plainly compares a pawn 
with a deposit. 

If, indeed, the thing pledged be taken 
lipenly and violently through the fault of 
the pledgee, he shall be responsible for it ; 
and, after a tender and refusal of the mo- 
ney owed, which are equivalent to actual 
payment^ the whole property is instantly re^ 
vested in the pledgor^ and he may conse- 
quently maintain an a£tion of trover [/] : 
it is said in a most useful work, that by 
such tender and refusal the thing pawned 
** ceases to be a pledge and becomes a- 
" deposit \u\ ;" but this must be an error 

[/] 2 Salk. 522. 

[/] 29 Ass. pL 28. Yelv. 179, Ratcltff and DavU. 

\u'\ L,Sivr o£ Nisi PriuSy 72. (30) 


I (30) In the subsequent editions of thnt work, the 
words " and becomes a deposit^* arc omitted. 

! J 

of 
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ipression ; for there can never be a 
'/ withcmt the owner's consent, and 
'ositary would be chargeable only for 
negligence, whereas the pawnee, 
3 special property is determined by 
iwrongflil detMner, becomes liable /rf 
issibie events to make good the thing 
or to rdinquish his debt [w\ 

le reason given by Coke for his doc- 
namely, ** because the pawnee has 
"troperty in the goods pledged," is ap- 
ile to every other sort of bailment;, 
sTOves nothing in negard to any par- 
r spedes ; for every bailee has a , teia- 
y qualified jwopaty in the things of 
1 poesesfflon is deUvered to him by 
mlor, and has, therefore, a possessory 
a or an appeal in his own name 
St any strainer who may damage or 

puiloia 
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purloin them [x]. By the Raman law, 

iQdee4, " even the possession of the de* 

• ' positary was holden to, be that of the 

^ person depositing ;" bvit with us the 

general bailee has unquestionably a limited 

property in the goods intrusted to his care ; 

he may not, however, use them on any 

account without the consent of the owner, 

either expressly given, if it can possibly 

be obtained, or at least strongly presumed ; 

and this presumption variea, as the thing 

h likely to be better, or worse, or not at 

all affedied, by usiige ; since, if Caius de^ 

posit a setting-dog with Tifius^ he can 

hardly be supposed unwilling that the dog 

should be used for partridge-shooting, and 

thus be confirmed in those habits which [ 81 ] 

make him valuable ; but, \i clothes or linen 

be deposited by him, one can scarce ima-^ 

gine that he would suffer them to be worn ; 

and on the other hand it may justly be 

pfj Ycarb. %\ Hen. VII. 14. b. 15. a. 

B b 2 inferred, 
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inferred, that he would gladly indulge 7i- 
tius in the liberty of using the books of 
which he had the custody, since even mo- 
derate care would prevent tliem from being 
injured. In the same manner it has been 
holden, that the pawnee of goods, which 
wUl be unpaired by usage, cannot use 
them ; but it would b? otherwise, I ap- 
prehend, if the things- pawned adually 
required exercise and a continuance of 
habits, as sporting-dogs and horses: if 
they cannot be hurt by being worn, they 
may be used, but at the peril of the 
pledgee; as, if chains of go]d, ear-rings, 
or bracelets, be left in pawn with a lady, 
and she wear them at a public place, and 
be robbed of them on her return, she must 
make them good : " if she keep them in 
'.' a bag," says a learned and respe£lable 
■vvriter, " and they ai:c j/o/fw^ she shall 
•;' not be charged [_y] ;" but the bag coul4 
Ij-] Law of Nil Prius, 7,2, 

hardly 


THE LAW OF BAILMENTS. 81 

hardly be taken privately and quietly. i?vith-r 
out her omission of ordinary diligence ; and 
the manner in which Lord Holt puts the 
^ase establishes my system, and confirms 
the answer just offered tp the case from 
the year^^hppk ; for, ♦^ if she keep the 
" jewels/' says he, '^ locked up in her cabi-i 
^^ net, aq4 her cabinet be broken open^ and 
^ the jewels taken thence, she will not be [ 82 ] 
^ answerable [^]." Again ; it is said, thatj 
where the p^wiiee \% at any expence to 
maintain the thing given in pledge, as, if 
it be a horse or a cow, he may ride the 
horse moderately, ^nd milk the cow re- 
gularly, by way of compensation for the 
eharge [^ J ; and this do£trine must be 
^ually applicable to a general bailee, who 
9ught neither to he injured nor benefited 
in any respect by the trust undertaken by 
him ; biit the Roman and French law, 
BROre agreeably to principle and analogy, 

[«3 ^^* Rayra. 917^ [a] Ow. 124. 

permits 
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« »..* 


permits indeed both the pawnee and the 
depositary to milk the cows delivered to 
them, but requires them to account with; 
the respedive owners for the value q£ the 
milk and calves, deduding the reasonable 
charges of their nourishment [^], It fol-< 
lows from these remarks, that Lord Coie 
has assigned an inadequate reason for the 
degree of diligence which is demanded of 
a pawnee} and the true reason is, that 
the law requires nothing extraordinary of 
him. 

But, if the receiver in pledge were the 
only bailee who had a special property in; 
the thing bailed, it could not be logically 
inferred, " that, therefore^ he ought td 
" keep it merely as his Qwn ;" for, eveiS 
if Caius have an absolute undiyided pro^ 
perty in goods, jointly or in commou witht 
^eptimius^ he is bound by rationsil, as weft 

[^j Both. Depots 11. 47. Nknfisum^Htf n, 35, 

9& 
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fts positive, law to take more care of them 
tbaft of bis own^ unless he be in fad: 2t 
prudent and thoughtful manager of his 
©wn concerns: since every man ought to 
use ordinary diligence in affairs which iri-^ 
terest another as well sts himself: " Alkna 
" negotia," says the emperor Cons tan- 
TiNB, " exaSo officio geruntur \c\r 

The conclusionj therefore, drawn by Sir" 
Edward Coke^ is no less illogical than his 
premises are weak ; but here I must do 
M* Le Brun the justice to observe, that 
the argument, on which his whole system 
is founded, occurred likewise to the g;reat 
oracle of English law ; namely, that a. 
person who had a property in things com- 
mitted to his charge, was only obliged to 
be as careful of them as of bis own goods; 
which may be very true, if the sentence 
be predicated of a man ordinarily careftil 

W C. 4. 35. ai. 
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own ; and, if that was Le Brttns 
ssis, he has done httle more thaft 
he system of Godefroi^, who exafts 
y diligence from a partner and a ■ 
'ietory but requires a higher degree 
: of the ten preceding coritraiSs. 

;es for debt are of the highest an- 
; they were used in very early times 
roving Arabs, one of whom finely 
J, " that the life of Man is no 
than a pledge in the hands of 
ny (31) ;" and the salutary laws 


his sentiment is peculiarly oriental: it is 
suggested by the hazardous vicissitudesn-hich 
e puriiuits of the wandering Arab. Under 

us influence the believers in Mahomet have 
encountered the dangers of battle, or have 
fallen by (he ravages of the plague : it has 
the horrors of a bloody and degrading dcs- 
tnd it suj'piits the " carpe diem" in the vo- 
efFusions of the Eastern poets. Tlic moral 
IS is more properly applied, and very pathc- 
iated, in the Book of Job. 

■ of 
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of Moses, which forbade certain imple- 
ments of husbandry and a widow's rai- 
ment to be given in pawn, deserve to be "[ 84 ] 
imitated as well as admired. The dis- 
tinfiion between pledging^ where possession 
is transferred to the creditor, and hypo-- 
thecatiofty where it remains v>nth the debtor, 
was originally Altlc ; but scarce any part 
of the Atbe?tian laws on this subje<9: can 
be gleaned from the ancient orators, except 
what relates to bottomry in five speeches 
of Demosthenes. 


I cannot end this article without men- Turkish 
tioning a singular case from a curious ma- 
nuscript preserved at Cambridge^ which 
contains a collection of queries in Turkish ^ 
together with the decisions or concise an- 
swers of the Mufti at Constantinople: it 
is commonly imagined, that the Ti/rix have 
a translation in their own language of the 
Oreek code, from which they have supplied 

C c the 
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the defeats of their Tartarian and Arabidn 
jurisprudence [^/] ; but I hive not met 
with any such translation, although I admit 
the conjedlunef to be highly probable, and 
am persuaded, that their numerous treatises 
on Mabomedan law are worthy, on many 
accounts, of an attentive e^camitlation. The 
ease was this : " Zaid had left with Amru 
^ divers goods in pledge for a certain sum 
^ of money, and some rtiffians^ having 
" entered the house of Amru^ took away 
" his own goods together with those pawn- 
•^ ed by Zaid^ Now we must necessarily 
suppose, that the creditor had by his oivn 
fault given occasion to this robbery ; other- 
[ 85 ] wise we may boldly pronounce, that the 
yurks are wholly unacquainted with the 
imperial laws of Byzantium^ and that their 
own rules are totally repugnant to natural 
justice ; for the party proceeds to ask^ 
*' whether, since the debt became extin£l by 

[JJ Duch dcAuth. Jur. Civ. Rom. I. 2.6. 

« the 
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** the loss of the pledge^ and since the goods 
^ pawned exceeded in value the amount 
" of the debt, Zaid could legi^lly demand 
** the balance of Axnru ;" to which ques- 
tion the great law-officer of the Otbman 
court answered with the brevity usual on 
such occasions, Olmaz, It cannot be \e\ 
This custom, we must confess, of pro^ 
posing cases both of law and conscience 
under Jiigned names to the supreme judge^ 
whose answers are considered as solemn 
decrees^ is admirably calculated to prevent 
partiality, and to save the charges of liti- 
gation, 

V. The last species of bailment is by Law of 

r ^ r firing. 

no means the least important of the. live, 
whether we consider the infinite conve- 
nience and daily use of the contract itself, 

M Publ. Libr. Cambr. MSS. Dd. 4. 3. 'See Wotton, 
LL. Hywel Dda. lib. 2. cap. 2. § 29. note x. It may 
possibly be the usage in Turky to sttfulate *• ut aijiissio pig- 
^< qoris llb^ret debitorem/* as in C. 4. 24. 6. 

Cc2 or 
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V 

or the variety of its branches, each of 
which shall now be succinctly, but accu- 
rately, e3^aii>ined. * 


THING, 


Hiring of a 1. Locatio^ or iQcatio-^ondudio^ rei, is 

a contract by which the hirer gains a 
transient qualified property in the thing 
hired, and the owner acquires an absolute 
property in the stipend, or price^ of the 
[ 86 1 hiring ; so that, in truth, it bears a strong 
resemblance to the contract of emptio-ven^ 
ditto ^ pr SALE ; and, since it is advan- 
tageous to both contradling parties, the 
harmonious consent of nations will be in- 
terrupted, and one object of this Essay 
defeated, if the kws of England shall be 
found, on a fair inquiry, to demand} of 
the hirer a more than ordinary degree of 
diligence, lu the most recent publication 
that I have read on any legal subject, it 
is expressly said, " that the hirer is tq 
^} take all imagmabk care of the goods 

'' delivered 
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^ delivered for hire [/] :'' thjB words all 
imaginable^ if the principles befor6 esta- 
blished be jpst, are tPQ strong for practice 
jeven in the strict case oi borrowing.; but, . 
if we take them in the mildest sense, they 
must imply an extraordinary degree pf * 

care; and this doftrine, I presume, is 
foupded on that pf Lord Holt iji the casp 
of Coggs and Bernard^ where the great Lord Holt's 
judge lays it down, " that, if goods are pUincd!"' 
" let out for a reward^ the hirer is bound 
^ to the UTMOST diligence, such as the 
^ MOST diligent father of a family <fees [^]/* 
It may seem bold to controvert so respect- 
able an opinion : but, without insisting on 
the palpable injustice of making a borro^wer 
find a hirer answerable for precisely the 
same degree of negle<3:, and without urging 
thit thq point was not then before the 

[f] Law of Nisi Priusf. 3d edition corn:6):ed| 71 • 
[^] Ld. ^ayin. 916. 

court. 


V 
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court) I will engage to show, by tracing 
the doctrine up . to its real source, that 
the didlum di the Chief Justice was entirely 
[ 87 ] grounded on a grammatical mistake in the 
translation of a single hatin word. 

In the first place, it is indubitable that 
his lordship relied solely on the authority 
of Bra&on ; whose words he cites at large, 
and immediately subjoins, ^' whence it ap^ 
^ pears ^ Sffr/' now the words "talis ab 
^' eo deeideratur custodia, qualem dili^ 
" GENTftsiMUS paterfamilias suis rebus 
^ adhibet,*' on which the whole question 
depends, are copied exadlly from Justin^ 
tan \b\ whp informs us in the proeme to 
his Institutes, that hie decisions in that 
work were extracted principally from the 
Commentaries of Gaius j and the epithet 

[i] Braft. 62. b. Justin. Itist, 3. 25, 5. where The^^ 'i 
pbilut has o^^i^et, i x/^fA8f«(T9f« 

dili^ 
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Jiligenttssimus is in fa£t used by this andent 
lawyer [/], and by him alone ^ on the sub- 

jed of hiring: but Gaius i? remarked for 
writing with energy, and for being fond 
of using superlatives where all othdr writers 
are satisfied with positives [i] ; so that his 
forcible manner of expressing himself, in 
this instance as in some others, misled the 
compilers employed by the Emperor, whose 
words Tbeopbilus rendered more than lite- 
rally, and BraSton transcribed; and thus 
an epithet which ought to have been trans- 
lated ordinarily diligent, has been- supposed 
to mean_ extremely careful. By rectifying 
this mistake, we restore the broken har- 
mony of the PandeRs with the Institutes^ 
which, together with the Code^ form one [ 88 ] 
€onne£led work [/], and, when properly 
understood, explain and illustrate each 
other ; nor is it necessary, I conceive, to 

fi] D, 19. 2. 25. 7. [i§] Lc Bruni p. 93. 

£/] Burr. 426. 

adopt 


88 THE lAW OF BAILIVXENTS. 

adopt the interpretation of M* De Fer'- 

RIERE, who imagines, that both Justinian 

and Gains are speaking only of cases, which 

from thtir nature demand extraordinary 

care \m\ 

» 

Ruksand ' There is no • authority then against the 

remarks. \ i • i . . r / • i 

rule, whicih requires or a mrer the same 
degree of diligence that all prudent men; 
that is, the generality of mankind y use in 
keeping th^ir own goods; and the just 
distinction between borro^ming and hiring^ 
which the Jewish lawgiver emphatically 
makes, by sayings '^ if it be . an hired 
" thing, // came for its hire [z^],'* remains 
established by the concurrent wisdom of 
nations in all ages* * 

If CaiuSy therefore, hire a horse, he is 
bound to ride it as moderately and treat 
it as carefully, as any man of common dis- 

[ot] /«//. vol. V. p. 138. [«] £xod. xxii. 15, 

cretion 
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eretion would ride and treat his own howe ; 
and if, through his negligence, as by 
leaving the door of his stable open at 
night, the horse be stolen^ he must answer 
for it ; but not, if ' he be robbed of it by 
highwaymen, unless by his imprudence he 
gave occasion to the robbery, as by trar*^ 
veiling at unusual hours, or by taking an 
unusual road : if, indeed, he hire a car- 
riage and any number of horses, and the 
owner send with them his postilion or [ 89 ] 
coachman, Caius is discharged from all 
attention to the horses, and remains obliged ' 

4 

only to take ordinary care of the glasses 
and inside of the carriage, while he sits 
m It. 

4 

Since the negligence of a servant, aSmg 
under bis master s dire&ions express or imt 
plied^ is the negligence of the master, it 
follows, that, if the servant of Cains injure 
or kill the horse by riding it immtoderately, 

Dd or. 
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Ot, by leaving the stable-door open, sufl^f 
thieves to steal it. Cuius must make the 
owner a Compensation for his loss \p\% 
and it is just the same if he take a ready- 
furnished lodging! and his guests^ or ser- 
vants, while they a£l under the authority 
given by him, damage the furniture by 
the omission of ordinary cai'e. At Rome 
the law was not quite so rigid ; for Pom- 
PONlus, whose opinion on this point was ge- 
nerally adopted, made the master liable only 
nvben be was culpably negligent in admitting 
careless guests or servants y whose bad qua- 
lities he ought to have known [/] : but 
this di8tin<aion must have been perplexing 
enough in practice ; and the rule which, 
by making the head of a family answerable 
indiscriminatelv for the faults of those whom 
he receives or employs, compels him to 
Jkeep a vigilant eye on all his domestics, 

[tf] Salk. 282. Ld. Raym. gi6. 
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h not only more iimple, but more con- 
ducive to the public security, although it 
may be rather harsh in some particular [ 90 J 
instances [yj. It may here be observed, 
tj^at this is the only contraS to which the 
French^ from whom our word bailment Was 
borrowed, apply a wcMrd of the same ori- 
gin ; for the letting of a house or chamber 
for hire i§ by them called bail a loyer^ and 
the letter for hire, bailleur^ that is bailor^ 
both derived from the old vexh baillerj to 
deliver; and though the contracts which 
are fhe subjefl; of this Essay, be generally 
confined to moyeabk things, yet it will not 
be improper to ?idd, that, if immoveable 
property, as an orchard, a garden, or a 
farm, bQ Jetten by parol, with no other 
stipulation than for the price or rent, the 
lesse^ is bound to use the $ame diligence (32) 

in 

[^] Poth. Louagt^ n. 193. 


(32) It should ssem that upon a si^iilar principle 
the Chief Justice, in tlie cas j of Chcctham v. Hamp* 


90 
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in preserving the trees, plants, or imple^ 
ijients, that every prudent person would use, 
if the orchard, gardea, or farm, were \i\% 
own. 


ftrring of 


2. Locatio OPBRI3, -which is properfy 
subdivisible, into two branches, namely^- 
faciendty and merni^m vebmdarumy has 4. 
most e3i:tenaiye influence in civil life ; but' 
^e principles, by which the obligations^; 
©f the contra&ing parties may be ascer-*. 
tained, are no less pbyious and rational^' 


son, 4 Term. Rep. 3^9, observes, ^* It is so no- 
** toriousiy the duty of the a^uaf occupier to rep/^ir 
<«. th femf^'j and §0 JiitJe ih^.dijtji: of the Iniidlofd^ 
** that, ivitkoui any agreement (q that e^^B^ the la.ndr 
<* lord may maintaia an a£lion against the tenant for 
«^ not $0 doing, ,vpp|i thc\grp^od ^i the injury dono 
f« to the if\he«uncc." Se^ also the- c^se of Powlcy 
V* Walker, 5 Term Rep. 373, in which it was^ 
decided that the *' mere relation of landlord and te- 
V nant" was a ^piisideratiao to entitle the plaintiff to 
recover damages in an atlion of assumpsit •' for not 
^y managing a farm in an husbandlike manner." 
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th^a the objeds of the coutrad are often; 
*a$t a£i4 important [r]. 

li^itius deliver silk or velvet to a tailor [ 91 ] 
for a suit of clothes, or a gem to a jeweller 
t9 b^ set or eagraved, or timber to a car- 
penter for the rafters of his house, the* 
tailor, the eagf^ver, aad the builder, are. 
not only objiged to perform their several 
undertakings i^ a woykmanly manner [/], 
but, since th^ are entitled to a reward^ 
either by express bargain or by implication > 

fr] It may be useful to mention a nicety of the Latin ' 

language 10 y»e application of the verbs Locate and condu" 
cne : the employer, who gives the reward, is locator operts, 
but conduBor Qferarum ; while the party employed, who^ 
receives the pay, is hcfter oferarum^ but couduSor operis^ 
Dbinscc. in Pand* par. 3. § 320. So, in Horace ^ 

*• Tu secanda marmora 
^ Loffos'^— 

» 

^tch the fitaoehewer or mason cotidiixk* 

£*3 1 Ventr, 268, erroneously printed i F'em, 268. in 
all the editions of Bl. Com. ii. 452. The innumerable 
multitude of inaccurate or idle references in our best re- 
|)orts and law-tradls^ is the bane of the etudent and of the 
pradiiser. 
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they must also take ordinary care of thc^ 
tilings respe<3ivi&ly bailed to them : and 
thus, if a horse be delivered either to an 
agisting farmer for the purpose of depas-i 
luring in his meadows, or to an hostler 
to be dressed and fed in his stable, the 
bailees are answerable for the loss erf* the 
horse, if it be occasioned by the ordinary 
negledt of themselves or their servants. It 
has, indeed, been adjudged, thit, if the 
horse of a guest be sent to pasture by Jbt 
owner s desire^ the innholder is not, as 
[ 92 1 ^'^^^j responsible fqr the Iqs? . of hina by 
theft or accident [/] \ and in the ease of 
Mosley and Fossety an a£tion against an. 
agister for keeping a horse so negligently 
that it was stolen^ is said to have been held 
maintainable only by reason of a special 
a.ssumption \ju\ ; but the case is differently 
reported by Rollc^ who mentions no sucn 

[/] 8 Rep. 32, Ca'ye's case, 
[w] Mo. 543 I Ro. Abr. 4. 

reason } 


I 

• I 
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l^eason ; and, according to him, Chief Jus- 
tice Popham advanced generally, in con- 
formity to the principles before established, 
that, ^* if a man, to whom horses are 
*' bailed for agistment, leave open the gates 
" of his Jield^ in consequence of which 
^ negle<^ they stray and ate stolen^ the 
** owner has an sldtion against him :" it 
is the same if the innkeeper send his guest's Law m^ 
horse to a meadow of bis own accord^ for holders, 
he is bound to keep safely all such things 
as his guests deposit within bis inrt (33), 

• - - - >.~-. •-■■«■ • V .... .■ ■ T • ■ . ri_jjj| 

(33) " Although the guest doth not deliver his 
** goods to the innkeeper to keep,** is the doflrine % 

laid down in Cayl^s Cafe^ 8 Rep. 33, J 4. The 
law of this case was recognifised m Bennet v. Mellor^ 
5 Term Rep. 173, where it was determined that 
^ if an innkeeper refuse to 'take charge of goods till 
* a future day^ because his house is full' of parcels^ 
^ still he is liable to make good the loss if the owner 
•* stop as a guest^ and the goods be stolen during his 
^ stay." This latter case was so peculiarly circum*- 
ttanced, as to produce the individual hardship, which 
sometimes occurs in the necessarily rigorous constru£l- 
ion of laws founded on principles of public policy. 

and 
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and shall not dischai^e himself by his owft 
a£t from that obligation j and even when 
he turns out the horse by order bf the 
owner y and receives pay for his grassland 
€are, he is chargeable, surely, for ordinary 
negligence, as a bailee for hire^ though 
hot as an inkeeper by the general custom 
of the realm. It may be worth while to 
inves,tigate the Reasons of this general ens'- 



tom^ which, ill truth, means no more than 
common law^ concerning innholders \yo\ 

Although a stipend or reward: in money 
be the essence of the contra^ daHed locatio^ 
[ 93 ] yet the same responsibility for neglefi is 
justly demanded in smy o{. the innoniinate 
contrafts, or whenever a valuable consi- 
deration of any kind is given or stipulated 
This is the case where the contra<3: do ut 
des is formed by a reciprocal bailment for 
use ; as if Robert permit Henry to use hi« 

[w] Reg, Orlg. 105. a* Noy^ Max. ch. 45. 

pleasure" 
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pleasure-boat for a day, in consideration that 
Henry will give him the use of his chariot 
for the same time ; and so in ten thousand 
instances, that might be imagined, oi dou^ 
ble bailments : this too is the case if the 
absolute property of one thing be given as 
an equivalent for the temporary or limited 
property of another, as if Charles give 
George a brace of pointers for the use of 
his hunter during the season. The same 
rule is applicable to the contrad facio ut 
facias y where two persons agree to per- 
form reciprocal works ; as if a mason and 
a carpenter have each respeSlwely under- 
taken to build an edifice, and they mu- 
tually agree, that the first shall finish all 
the masonry, and the second all the wood^ 
work, in their respective buildings ; but, 
if a. goldsmith make a bargain with an 
architect to give him a quantity of wrought 
plate for building his house, this is the con- 
tract do ut facias y or facio ut des ; and in 

Ee all 
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all these cases, the bailees must answer fot 
the omission of ordinary diligence in pre- 
sendng the things with which they are 
intrusted : so, when Sacob undertook the 
care of Labans flocks and herds for no 
less a reward than his younger daughter, 
[ 94 ] whom he loved so passionately, that sei^en 
years were in bis eyes like a few days^ he 
was bound to be just as vigilant as if he 
had been p^d in shekels of silver. 

Now the obligation is precisely the same, 
is we have already hinted \j>c\ when a 
man takes ' upon himself the custody of 
goods in consequence and consideration of 
another gainful contrast ; and though an 
innholder be not paid in money for securing 
the traveller s trunk, yet the guest faett ut 
faciat^ and alights at the inn, not solely ; 
for his own refreshment, but also that his 
goods may be safe : independently of this 

reasoning 


L.'' C ^'^■' ■ 
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reasoning, the custody of the goods may 
be considered "i^s accessary to the principal 
contract, and thp money paid for the 
apartments as extending to the ^care of 
the box or portmanteau ; in which light 
Gains and, as great a man as he. Lord 
Holt^ seem to view the obligation; for 
they agree, ** that, although a bargeman 
" and a master of a ship receive their 
^ fare fpr the passage of travellers,' and 
" an innkeeper his pay for the accom-? 
" modation and entertainment of them^ 
** but have no pecuniary reward for the 
^ mere custody of the goods belonging to 
" the passengers or guests, yet they are 
" obliged to take ordiflary care of those 
" goods ; as a fuller and a mender are 
^ paid for their skill only^ yet are answer-. 
^ able, ex locato^ foy ordinary qegled, if 
^* the clothes he lost or damaged [7]/' 

Ty'\ D. 4. 9. 5. and 12 Mod. 487. 

Ee3 I« 


I 
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In whatever point of view we consider 
this bailment, no more is regularly de^ ' 
manded of the bailee than the care which 
every prudent man takes of his own pro^ 
perty J but it has long been holden, that 
an innkeeper is bound to restitution, if the 
trunks or parcels of his guests, committed 
to him either personally or through one 
of his jigent^, b? damaged in bt^ inn^ or 
stden cut of it by any person whatever [z,}: 
por shall he discharge himself from this 
responsibility by a refusal tq take any care 
of the goods, because there are suspected 
persons in the bouse for whose conduB he 
cannot be answerabk [a] : it is otherwise, 
indeed, if he refuse admission to a tra- 
veller because he really has po room for 
him, and the traveller, nevertheless, insist 
upon entering, and pl«\ce his baggage in 
a chamber without the keeper's consent \b\ 

t«] Ycarb, lo Hen. VII. a6. 2 Cro. 18,9. 
[<i] Mo. 78. \y\ Djr. 158. b. 1 And. z^. 

Add 
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Add to this, that, if he fail to provide 
honest servants and honest inmates^ accord- 
ing to the confidence reposed in him by 
the public, his negligende in that resped: 
I is highly culpable, and he ought to answer 
\ civilly for t;heir afts, even if they should 
I rob the guests who sleep in his chambers \c\ 
I Rigprous as • this law may seem, and hard 
I as it may a(9:ually be in one or two par- 
ticular instances, it is founded on the great 
principle of public utility, to which all r gg T 
private considerations ought to yield ; for 
travellers, who must be numerous in a rich 
and commercial country, are obliged to 
X^Xj almost implicitly on the good faith 
of ini^holders, whose education and morals 
are usu?illy none of the best, and who might 
have frequent opportunities of associating 
with ruffians or pilferers, while the injured 
guest could seldom or never obtain legal 
proof of such combinations, or even of 

[r] 1 Bl. Comm. 430. 

their 
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their negligence ^ if no actual fraud »had bee^ 
committed by them. Hence the Prsetor de-j 
clared, according to Pomponius, i&/.f de^ 
sire of securing the public from the dishonesty 
of such men^ and by his ediEl gave an ad:ion 
against them, if the goods of travellers or 
passengers were lost or hurt by any means, 
except damno fatali or by inevitable acci- 
dent ; and Ulpian intimates, that even this 
severity could not restrain them from knav-r 
ish prad:ices o f suspicious negleift \d ]• 

In 

[J] D. 4. 9. I, and 3. {34) 


(34) The comment, and the complaint, of Ulpiar\ 
are thus expressed: <* Maxima utilitas est hujiis edifti: 
<< quia neccsse est pierumque eorum fidem sequi, et 
" res cu$todix coruni committere. Neque quitiquam* 
<^ pute't graviter hoc s^d versus eos consiitutum : nafj% 
** est in ipsorum arbitrioy ne quern recip'tant^ et nisi hoc 
•' csset statutum, materia darctur cum furibus, ad- 
<» versus eos quos recipiunt, coeundi : cum ne nunc 
" quidem abstincant hujusmodi fraudibus." It will 
be obvious that the part of Ulpian's reason " tmm esti* 
Sec. includes an option of receiving or refusing guests, 
in which the l^oman caupones difiered from our mo- 

d^ri^ 
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In all such ca^es^ however, it is com- 
petent for the innholder to repel the pre- 
sumption of his knavery or default, by 
proving that he took ordinary care, or that 
the force^ which occasioned the loss or da- 
mage, was truly irresistible. 

When a private man demands and re-^* 
ceives a compensation for the bare custody 
of goods in his warehouse or store-room^ 
this is not properly a deposit^ but a hiring 
of cafe and attention : it may be called 
locatio custodia^ and might have been made [ 97 ] 
a distind: branch. of this last sort of bail- 
ment, if it had not seemed useless to mul- 
tiply subdivisions ; and the bailee may still 
be denominated locator opera^ since the 
vigilance and care^ which he lets out for 


dern innkeepers, the latter being liable to an adtion 
if they refuse, without an adequate reason, to admit 
and accommodate a traveller. . Black. Com. vol. 3. 
p« 164. 5 Term Rep. 276. ' 

pay, 


97 THE LAW OF 6AILMENTS* 

pay, are in truth a mental operation. 
Whatever be his appellation, either in 
English or Latin^ he is clearly responsible, 
like other interested bailees, for ordinary 
Remarks on negligence ; and although St German seems 

to make no dinerence in this respeft be- 
tween a keeper of goods for hire and a simple 
depositary^ yet he uses the word default, 
Kke the culpa of the Romans ^ as a gene- 
rical term, and leaves the degree of it to 
be ascertained by the rules of law [e\ 

In the sentence immediately following, 
he makes a very material distinction be- 
tween the two contradls ; for, " if a man,*' 
says he, " have a certain recompence for 
" the keeping of goods, and promise, at 
" the time of delivery, to redeliver them 
" safe at his peril y then he shall be charged 
" with all chances that may befall ; but if 
" he make that promise, and have nothing 

[^j DoSt. and AuJ. where before cited. 

"for 
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"for keeping them, he is bound to no 

** casualties {S5) but such * as are wilful, 

** and happen by his own default ;'* now 

the word peril, like perieulumy from which 

it is derived, is in itself ambiguous, and 

sometimes denotes the risk of inevitable 

mischance^ sometimes the danger arising [ 98 ] 

from a want of due circumspeElion ; and 

the stronger sense of the word was taken 

in the first case against him who uttered it ; 

but in the second, where the construction 

is favourable, the milder sense was justly 

preferred [/]. Thus when a person, who, 

if he were wholly uninterested^ would be a 

mandatary^ undertakes for a reward to 

perform any work^ he must be considered 

as bound still more strongly to use a degree 

of diligence adequate to the performance of 

[/] Sec before! p. 45, 


(35) See " Gars'tde v. the Proprietors of the Trent 
** and Mersey Navigation" 4 Tcrni Rep. 389. 

Ff //; 
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//; his obligation must be rigorously coA^ 
strued, and he would, perhaps, be answer- 
able for slight negledl, where no more could 
be required ' of a mandatary than ordinary 
Law con- exertions- This is the case of com- 
tors and missiouerSj factors, and bailiffs^ when their 

tra era. undertaking lies in fesance^ and not simply 

in custody : hence, as peculiar care is de- 
manded in removing and raising a fine 
column of granate or porphyry, without 
injuring the shaft of the capital, GaiuJ 
seems to exa£l more than ordinary diligence 
from the undertaker of such a work for 
a stipulated compensation [^]. Lord Coke 
considers a fa£tor in the light of a servant ^ 
and thence deduces his obligation j but, 
with ^eat submission, his reward is the 
true reason, and the nature of the business 
is the just measure, of his duty [i&] ; which 
cannot, however, extend to a responsibility 


[i^]] 4 Rep. 84. Ld. Rayffl. piS^ 


for 
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for mere accident or open robbery [/] ; and 
even in the case of tbeji^ a fa<flor has been 
holden excused when he shewed " that he 
^ had laid up the goods of his principal 
" in q^ warehouse, out of which they were 
♦* stolen by certain ni2^1efa£tors to him un-^ 
^ known [/f ]." 

Where skill is required, as well as care^ 
in performing the work undertaken, the 
bailee for hire must be supposed to have 
engaged himself for a due application of the 
necessary art : it is his own fault if he 
undertake a work above his strength ; and 
all that has before been advanced on this 
head concerning a mandatary^ may be ap-^ 
plied with much greater force to a conductor 
operis faciendi [/ ]. I conceive, however, 
that, where the bailor has not been de-* 

[«] I Inst. 89. a> 

[i] I Vent. 121. Ver^ and Smiths 

[/ ] Spondet^ «ay the Roman lawyers, perhiam arth* 

luded 
Ff2 
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luded by any but himself, and voluntarily 
employs in one art a man who openly 
exercises another, his folly has no claim 
to indulgence ; and that, unless the bailee 
make false pretensions, or a special under- 
taking, no more can fairly be demanded 
of him than the best of his ability \tn\ 
The case which Sadi relates with elegance 
and humour in his Gulutan or JR-ose-garden^ 
and which Puffendorf cites with approba- 
tion \n\ is not inapplicable to the present 
[ 100 ] subjeft, and may serve as a specimen pf 
Mabomedan lawy which is not so different 
from ours as we are taught to imagine ; 
Mahomedan / A man who had a disorder in his eyes, 

law 

' called on a farrier for a remedy ; and 

* he applied to them a medicine commonly 

. * used for his patients : the man lost his 

' sight, and brought an adion for da^ 

^ mages ; but the judge said, " N9 a^ion 


[m] P. 54. 

^i?J De Jure Nat. et Gfent. lib. 5. cap. 5. § 3. 
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4 

" lbs, for if the eomplainant had not him-- 

" self been ^n ass^ he would never have 

*' employed a farrier ;" and Sadi proceeds 
to intimate, that " if a person will employ 

" a common mat-maker to weave or em- 

'^ broider ajine carpet^ he must impute th^ 

^ bad Ayorkmanship to his own folly [^]." 

In regard to the distindlipn before-men- 
tioned between the /?(?//-fesance and the mis" 
fesance pf a workman [^], it is indisputably 
clear, that an a£tion lies in both cases for 
a reparation iv\ damages, whenever the work 
was undertaken for a reward^ either ac- 
tually paid, expressly stipulated, or in the 
Qase of a common trader, strongly implied i 

\o\ Rosar. Polit. cap. 7. There are nqmberless tradl^ 
in AraUcy Persian^ and Turkish^ on every branch of ju- 
risprudence ; from the best of which it would not be diffi- 
cult to extrafl a complete system, and to compare it with 
Oi(r own ; nor would it be less easy to explain in Persiaa 
or Arahtc such parts of our Engluh law, as either coincide 
with that of the Asiatics^ or are manifestly preferable to it, 

pf 
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of which Blackstone gives the follow- 
ing instance : ** If a builder promises, un- 
^ dertakes, or assumes to Caius^ that he 
*' will build and cover his house within 
" a time limited, and fails to do it. Cams 
" has an adlion on the case against the; 
*' builder for this breach of his express 
*' promise, and shall recover ^ pecuniary 
*^ satisfadion for the injury sustained by 
" such delay [9^]." The learned author 
meaned, I presume, a common builder (36), 

or 

Cf] 3 Comm. 157. 

-n ■ ■ — ■ ' 

(36) See " ]£>lsee \* ' Gatnxmrd^^ 5 Term Rep. 
150. The first count of the declaration in that case^ 
and upon which it principally turned, alleged, that 
the defendant, who was a carpenter, was retained by 
the plaintiffs to build and to repair certain houses, bu| 
it was not stated that he was to receive any consider^ 
atiotjy or that he entered upon his work. Lord Ken yon 
observed, " no consideration results from the defend- 
•« ant's situation as a carpenter, nor is he bound to 
" perform all the work that is tendered to him." Mr, 
Justice Ashhurst, in giving his opinion on the same 
case, remarked the following distiniStlons : " If a party 
<< undertake to perform work^ and proceed on tho 

<« employ^ 


n 
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^^ipposed a cqnsideration to be given ; and 
^ for this reason I forbore to cite his do£trine 
a3 in point on the subjed of an adion for 
the ;?(?/r-performance of a mandatary \r\* 

Before we leaVe this article^ it seems Rules ari 
proper to remark, that every bailee for pay^ 
whether conduBor ret or conduElor operis^ 
must be supposed to know, that the* goods 
and chattels of his bailor are in many cases 

[r] P. s^. si* ^i. 

<< employment, be makes himself liable for any mis^ 
^fesance in the course of that work i but, if he uti- 
** dertake, and do not proceed on the work, no aftioa 
•* will lie against him for the nonfesance. — In this 
^ case the defendant's undertaking was merely volun* 
•* tary, no consideration for it being stated.— --There 
<< was no custom of the realm, or any legal obligation 
** to compel him to perform this work, and that dis- 
** tinguishes this case from those of a comnion carrier, 
** porter, and ferryman, nvho are hound by their situ^ 
^ ations in life to perform the work tendered to them j 
^ but a carpenter^ as such^ is not bound by any such 
^ obligation.'' 

distrainable 


1 
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distrainable for rent, if his landlord. iil5^. 
might otherwise be shamefully defrauded, i 
find them on the premises \i\ ; and, as \ 
they cannot be distrained and sold without 
his ordinary default at least ^ the owner has 
a remedy over against him, and must re- 
ceive a compensation for his loss [/] : even 
if a depositary were to remove or conceal 
bis own goods, and those of his depositor 
were to be seized for rent-arrere, he would 
unquestionably be bound to make restitu- 
[ 102 ] tion; but there is no obligation in the 
bailee to suggest wise precautions against 
inevitable accident ; and he cannot, there- 
fore, be obliged to advise insurance from 
Jire ; much less to insure the things bailed 
without an authority from the bailor. 

It may be right also to mention, that 
the distinction, before taken in regard to 

[/] Burr. 1498, &c* [/] 3 Bl. Comm. 8. 

loans ^ 


T 
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loans [u\ between an obligj^tlon to restore 

the specific things, and a power or necessity 

of returning others equal in value^ holds 

good likewise in the contracts of hiring 

and depositing: in the first case, it is a 

regular bailment ; in the second, it becomes 

a debt. Thus, according to Alfenus in Celebrated 

his famous law, on which the judicious fenust 

j^ynkersboek has learnedly commented, " if 

" an ingot of silver be delivered to a silver-r 

^ smith Xo make an urn, the ijpbole pro-» 

^ perty is trj^nsiferred, and the igmplpyer 

** is only a creditor of m^t^tl equally ya-i 

** luable, which the workman engages to 

^ pay in a certain shape [m\ :" the aniith 

may consequently apply it to hi? own use ; 

but, if it perish, even by unavoids^bl? mis-^ 

chancp or irresistabl^ violence, he, as owner 

of it, must s^bide tb? loss^ and the creditoi;' 

[«] P. 64, 6s. 

[w] D. 19. 2. 31. Bynk. Ohf. Jtir. Rom. Kb. VIII* 

Q g must 
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must have his urn in due time. It would 
be otherwise, no doubt, if the same silver, 
on accoi\nt of its- peculiar fineness, or aay 
uncommon metal, according to the whim 
[ 103 ] of the owner, were agreed to be specifically 
redelivered in the fcMrm of ^ cup or 5t 
standish. 


Hiring of 3. Locatio operis mercium vehenda-^ 

RUM is a contract which admits of many- 
varieties in fbrm^ but of none, as it seems 
at length to be settled, in the substantial 
obligations of the bailee. 


A carrier for hire ought, by the rule, 
to be responsible only for ordinary neglefl: j 
and in the time of Henry VIIL, it ap- 
pears to have been generally holden, " that 
^* a common carrier was chargeable, in case 
^ of a loss by robbery^ only when he had 
^' travelled by ways danger(i}is for robbings 

*^ or 
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** or driven by nigbf^ or at any Incon- 
" venient hour [a?] :" but in the com- 
mercial reign of Elizabeth, it was re- 
solved, upon the same broad principles of 
policy and convenience that have been 
mentioned in the case of innbolders^ " that, 
" if a common carrier be robbed of the 
" goods delivered to him, he shall answer 
" for the value of them [ j']." 

Now the reward or htre^ which is con- 
sidered by 5;> Edivrird Coke as the reason 
of this decision, and on which the principal 
stress is often laid in our own times, makes 
the carrier liable, indeed, for tlie omission 
of ordinary care, but cannot extend to 
irresistible force ; and though ' some other 
bailees have a recompence^ as faStorj and 
workmen for pay^ yet even in Woodliefes [ 104 ] 

\ 

[«] Do6fc. and Stud, where often before cited. 

[jr] I Inst. 89. a. Mo. 462. I Ro. Abr. a. Wood- 
hft and Curti^s, 

G g 2 case, 
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case the Chief Justice admitted, that rob^ 
hery was a good plea for a fdSor^ though 
it was a bad one for a carrier : the true 
ground of that resolution is the public em* 
ployment exercised by the carrier^ and the 
4anger of his conibining with rubbers to the 
infinite injury of commerce and extreme 
inconvenience of society [25 ]# 

Exccptiong „^^ J ^ 4 

from the ge- ^ he ixlodern tufo concernmg a common 
^^ ^ ^* carrier is, that " nothing will excuse him, 

« except the a£l of God (37), or of the 

" Kings 

[»] Ld. Raym. 917. 12 Mod. 48^* 


;immt^ 


(37) Sec the case of *• Forward t. Pittardi* 
I Term Rep. ^7, where the excuse founded on the 
•* Aft of God" is very fuUy considered | and whett 
the defendant, a common carrier, was held answcf- 
able, ** in ihe nature of an tnsurer^^ for goods which 
were accidentally consumed by fire. A similar decision 
was given in the case of ** Hjde t. the Trent and 
** Mersey Navigation Company ^ 5 Term Rep. 389. 
These two cases differed in circumstances, but were 
both governed by the contraft of undertaking to de*^ 

liver^ 
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** King's enemies \a] ;" biit a momentary 
attention to the principles must convince 
us, that this exception is in truth part 
of the rule itself^ and that the respoiisibility 
for a loss by robbers is only an exception 
to it : a carrier is regularly answerable for 
negledt, but not, regularly^ for daniage 
occasioned by the attacks of ruffians^ any' 
more than for hostile violence or unavoid*- 
able misfortune ; but the great maxims of 

ffl] LawofJVifji Prius^ 76, 71. 


N.j_ 


iiveff it appearing in evideiKie, thsit the goods had 
not reached the place of their Jinal destination. Where, 
however, goods not having arrived at the place of 
final delivery, at^ out of the custody of the carrier as 
such, this construction does not apply j and it was 
accordingly determined in the case of " Garside v. the 
Proprietors of the Trent and Mersey Navigation f* 
4 Term R. 389. that a common c>arrier bettveen A. 
and B. employed to carry goods from A, to B.y to be 
forwarded to a third place (by another carrier^ according 
io the custom)^ and putting them gratuitously in his 
warehouse at B., where they were accidentally destroyed 
by fire, before he had an opportunity of forwarding them^ 
was not responsible for the loss. 

policy 
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policy (38) and good government make it 
necessary to except from this rule the case 
of robbery^ lest confederacies should be 
formed between carriers and desperate vil- 
lains with little or no chance of detection* 

Although the a3 ofGod^ which the an*- 
cients too caHed e^K&Wv and vim divinamj 
be an expression^ which long halHt has ren- 
dered ^uniliar to us^ yet perhaps, on that 
very account, it might be more proper, 
[ 105 J as well as more decent, to substitute in its 
place inevitable accident : religion and rea- 


(38) Upon similar grooncls of policy it is settled, 
'th^t nothing can excuse a gaoler from responsibility in 
an aflion of debt for the escape of a prisoner in exe- 
cution, but " the aB of God or of the King^s enemies/* 
See the case of " Alfept v. EyUs^* 2 H. Black. Rep. 
108; and " ElUot v. the Duke of Norfolk ^'^ 4 Term 
Rep, 789. See also the argument of Lord Chief Jus- 
tice Wilmot in " Drinknvater v. the Corporation of the 
London Assurance** 2 Wilson, 363 ; and Lord Mans- 
field's address to the jury in the cause of " Langdale 
V. Mason and others^* at Guildhall, Trin. Vac. 1 7 80; 
Park on Insurance^ ^d tditiony />. 446, 

son, 
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«on, which can never be at variance with-» 
put certain injury to one of them, assure 
us, that " not a gust of wind blows, nor 
" a flash of lightning gleams, without the 
^ knowledge and guidance of a superin- 
♦^ tending mind ;" but this doftrine loses 
its dignity and sublimity by a technical ap- 
plication of it, which may, in some in- 
stances, border even upon profaneness ; 
^d law, which is merely a practical sci- 
ence, cannot use terms too popular and 
perspicuous (39), 

In 


(39) Long use seems to'havc rendered the legal 
3cnse and nieaning of the words *^ act of God" suffi- 
ciently perspicuous^ and would perhaps, make the 
substitution of others attended with inconvenience. It 
must be admitted, generally, that the " technical ap-^ 
plication'* of solemn expressions is highly indecorous \ 
but if, beside theehgy^ there be any science, in treating of 
which such expressions are allowable, it is law. The 
daily afFairs of life evince how intimately and necessarily 
the sandions of religion are praftically blended with hu- 
man jurisprudence: the rational connexion between 
them is devoutly intimated by'Justiaiaa (Prooem, ad 

Iiistit.}, 


\ 
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In a recent case of an a£tion against a 
carrier, it was holden to be no excuse, 
** that the ship was tight when the goods 
*' were placed on bo^rd, hut that a rat, 
" by gnawing out the oakum, had made 
^' a small hole, through which the water 
^' had gushed [^] ;" but the true reason 
of this decision is not mentioned by the 
reporter : it was, in fa£fc, at least ordinary 
negligence, to let a rat do such mischief 
in the vespel ; and the Roman' law has, on 
this principle, decided, that, ** si fuUo ves-f 
*^ timenta polienda acceperit, eaque mures 
^* roserintj ex locato tenetur, quia debuif 
^* ab bac re cavere [^]." 

[hi I Wils. part i. aSi. Dale ^n^ HalL 
[fj D. 19. 2. 13. 6. 

Instit. , and sublimely personified in a much admired 
passage of an English classic — ** Of Law po less can 
** be acknowledged than thai her spat is the bosom of 
♦* God, and her voice the harmony of the world ; alj : 
** things in heaven and on earth do her homage, the 
^* very leastjj as feeling her care, and the greatestj a^ 
«' not exempted from her power " (Hooker, Ecc. Pol.) 

Wb^tevep 
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Whatever doubt there may be among 
civilians and common-lawyers in regard 
to a casket^ the contents of which are con-* 
ceded from the depositary \d\ it seems [ 106 ] 
to be generally understood, that a common 
carrier is answerable for the loss of a box 
or parcel, be he ever so ignorant of its 
contents^ or be those contents ever so va- 
luable, unless he make a special accept-^ 
ance \f\ : hxxt gross fraud and imposition by 
the bailor will deprive him of hi^ aij^tion, 
and if there be proof that the parties were 
apprised of ej^ch others intentions, although 
there was no personal communication, thq 
bailee may be considered as a special ac-» 
ceptor ; this was adjudged in a very modern 
case particularly circumstanced, in which 
the former cases in Ventris^ AUeyne^ and 
Qartheixt^ are examined with liberality and 
wisdom ; but, in all of them, too great 

[J] Before, p, 37, 38, 39. 

\f^ I 8.tra. 145. TitMt^n and W/#<. 

$treaa 
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Stress is laid on the reward^ and too Uttle 
on the important motives of public utility^ 
which alone distinguish a carrier frooi othw^ 
hailecs for hire \f\ 

Though 

[/] Burr, 2298. Gihbin and P^yntofu Sec 1 Vcii^ 
238. All. 93. Corth. 485. (40) 


(40) See the case of Clay v. WiUan and others^ 
I H. Black. Rep. 298, An action in the usual form 
against common carriers was brought against the de- 
fendantSy who were proprietors of a stage coach : thej 
l^ad published printed proposals^ mentiouing ** that 
cash, writings, &c. and similar valuable articles, exceed^ 
ing the sum of ^L nvouid not be (wcounied for tflosty unless 
^tered as suchy and penny insurance paid for each 
pound valued when delivered to the book-keeper or any 
other person in trust, to be conveyed by any carriage 
belongiing to their inn. The person who brought thje 
plaintiff's parcel to be booked knew of the above 
terms, and that the parcel was above 5/. value, but 
did not discover the contents, and paid onJy the ordt- 
iwry price of carriage, which amou-nteil to 2x. wixh 
an additional demand of 2^. for booking. There 
were counts in the declaration for money had and re- 
ceived, lent and advanced, &c. ; and the plainiiir find- 
ing that by the express terms of the printed propos:il| 
be coiild not recover even to the amount of 5/,. claimed 

a vcr- 


THB LAW .DF fiA.il.MENT9i 


W 


. Though no substantial differeneje is assign-' Law con- j 
ftHe between : carriage by land and carriage masters of 
hj 'water ^ or^ in othfer words, between i ^^**^ *' 
waggon and a barge ^ yet it soon became 
necessary for the courts to declare, as they 
did in the reign of James I., that a com^ 
imn boyman^ like a common waggoner^ is 
responsible for goods committed to his cus- [ 107 ] 
lody^ eixen if he be robbed of them [ ^] ; 
Ijfot the reason said to have been given foj- 

C^3 Hob. ca, 30. 2 Cro. 330. Rich and Kneeland* 
^'Ih^frstQ!^ of ihekiad^" said Lord jK<»i^, " to befouttd 
" in our books ^ xz Mod. 480. 


a terditl for the 2/. 2</. in order to secure his cost^^ 
•no money having been paid into court by the dc- 
fendantS) or tendered before the aflion was corri* 
ib^^need \ but the court decided ifhat the plaintiff was 
not entitled either, to the 5/. or the money .advanced • 
for the carriage or booking. In the above case no 
proof appears to have been adduced of negligence^ or 
conversion of the .|)y»CiCel|. by ,the defendants or their 
acrtainsj aad it would have been inconsistent with 
kg^I pfincipl^^ J9 bjavp presumed that the defendant* 
iSed coAttar j^to Jtbe Jtr ust re|)0$ed in them. 

this 

Hh 2 
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this judgment, namely, because be bad 
bis hire J ia not the true one ; since, as we 
have before suggested, the recompence could 
only make him liable for temerity and //»*- 
prudence \ as if a bargemaster were rashly 
to shoot a bridge, when the bent of the wea^ 
tber is tempestuous ; but not for a mere ca*- 
sualtyy as if a hoy in good condition, shoot- 
ing a bridge at a proper time, were driven 
against a pier by a sudden breeze, and 
overset by the violence of the shock [I?\ ; 
nor, by parity of reason, for any other 
force too great to be resisted [/] : the public 
employment of the boyman^ and that distrust 
which an ancient writer justly calls the 
sinew of wisdom, are the real grounds of 
the law's rigour in making such a person 
responsible for a loss by robbery. 


[i&] I Stra. 12S. Amies and Siewns^ 

[i] Palm. 548. W. Jo. 159. See the dof^ride of a** 
actable accident most learnedly discussed in Desid, JferalM 
Animadv. in Salmasii Observ. in jbs jiit, ct Rom. cap. xfi 

AU 
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All that has just befen advanced concern*^ 
lag a A^/i^Z-carrier may-j therefore, be ap- 
plied to a hargemasttr or boatman : but, in 
case of a tempest, it may sometimes happen 
that the I^w of jetson and average may ooh 
casion a difference. Barcroft\ case, as it [ 108 ] 
is cited by Chief Justice Rolky has sOme 
appearance .of hardship : " a box of jewels 
** had been delivered to a ferryman, who 
^ knew not what it. eontained^ and a sudden 
•* storm arising in the passage, he threw 
•* the box into the s^ ; yet it was resolved 
* that be should answer for it [k\ :^ now I 
eannot help suspecting, that there was proof 
in this case of culpable negligence^ and pro- 
bably the casket was both small and light 
enough to have been kept longer on board 
than other goods j for in the case of Graves^ 
ind barge, cited on the bench by Lord Coke^ 
it appears, that the pack which was thrown 
overboard in a tempest, and for which the 

[i] AIL 93. 

bargeman 
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bargeman was holden not answerable^ i^as 
of great value /irtd great weight ; ^thou^ 
this liist circumstance be omitted hj.RoIIey 
who says only, that the master df Uie vessel 
had M information of it^ contents jV}. ' . 

V 

The subtility of the human mind, in 
finding distindiions, has no bounds j. and 
it was imagined hf some^ that, whatever 
might be the obligation of a i^^^-^-master, 
there was no reason to be equally rigorous 
In regard to^ the master of a ship ; . who^ if 
he carry goods iotj^o^ty must vitiduhitably 
answer for the mSnary negleB ef Mmsetf 
or his^ mariners, but aught not^ they said, 
to be chargeable for the /violence of robr 
bers: it was, however, otherwise decided 
[ 109 ] in the great case of Mws^ ztkdSlew^ wberf^ 
•* eleven persons armctd cam^^on board thf 
" ship in the river^ under pj?ete|:K:e of im*' 

ft 

*' pressing seamen^ and forcibly . took tht 

[/] 2 Bulstr. ^SoJ 2 Ro. Abr. 567. 

" chests 
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*^ chests which the d^endaat had engaged 
*^tp carry;" and thpugh theimast^f waak 
entirely blameless, y^t Sir Mattb^s'm Hale 
and his brethren, having heard bpth ci- 
vilians and common lawyers, and, among 
theno, Mr. Holt for the. plaintiff,, deter-r 
mined, on the prin^ciples jxist before es* 
tablished, that the bailor ought to* reco- 
ver [/«]. This case was frequently mei3<- 
tioned afterwards by JLord Hohy who said, 
t|iat " the declaration was> drawn by the 
" greatest pleader in England of hi$ 
^* time [ny 


iQSr 


[w] I Ventn 190. 238. Raya[y.,22a (41) 
[«f] Ld. Raym. 920, 


(4() By Stat. 7 Geo, II. chap. 15, $ j, k is ' 
enaded, that ship-owners shall not be liable for any 
loss ari&ing from the miscondxift of the master or ma- 
riners, beyond the valug of the ship and freight : sec the 

wse of ^^ 5«//<j/i' y.. Mifcbe//,'^ 1 Term Repw iS. 

Still 
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Still farther: since neither the element^ 
on which the goods are carried, nor the 
magnitude and form of the carriage, make 
any difference in the responsibility of the 
bailee, one would hardly have conceived, 
that a diversity could have been taken be-. 
tween a letter and any other thing. Our 
common law, indeed, was acquainted with 
no such diversity ; and a private post-master 
was precisely in the situation of another 
carrier; but the statute of Charles II. 
having established a general post-office, and 
taken away the liberty of sending letters 
by a private post [o], it was thought, that 
an alteration was 'made in the obligation 
[ 110 1 of the post-master general ; and in the case 
Case of of Lane and Cotton ^ three judges deter- 

CoTTOH. niined, against the fixed and well-supported 

opinion of Chief Justice Holt, " that the 
** post-master was not answerable for thq 

[o] 12 Chsu IL eh. 35* See tlie subsequent statutes^ 
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^ loss of a letter with exchequer-bilk in 

'■ ^^ [/] •'' ^^^ ^^^^ ^^ ^ ^^^ ^f ordinary 
negledt, for the bills were z/^?/^;/ out of th? 

plaintiiF 's letter //jr the defendant's office [y] j 

[/>] Carth. 487. 13 Mod. 482. (49) 
[^] In addition X to the authorities before cited» p. 44. 
qI [[0], for the distini^lion between a loss by Jleahb and b]^ 
rdheryy see DfimouUn^ tvaft />tf ^^ ywo^/ interest ^ n. 184. 
and RosELLA casuum, ^9. b. This last is the bootp 
which St, German improperly qalls Summa RoseUa^ and by 
misquoting which he misled me in the passage concerning 
the fall of a bouse i p. 68. 'The words of the author, Tro^ 
vamahi are tbe^e : *' pomus tua minabatur ntinam ; do* 


*• mu« 


(42) I Ld. Raym. 646. S. C. See also Whit- 
field V. I^ord le Despencer, Cowper, 754, where the 
decisions in liane v. Cotton is confirmed : and where 
it is settled, that no action of the kind can be sup- 
ported except in the circumstance of personal miscon* 
d\x£i in any party employed by the Post-Office, Lord 
Holt's, and our author's, reasoning on the subje£l cer- 
tainly possesses the advantage of analogy^ but in the 
last c^se Liord Mansfield (764) places the pose esta- 
blishment in a new light \ and the two concurring 
determinalions now give the law on this point, pro-* 
ducing that *< certainty," which, as Lord CokQ 
obser?eS} *^ ia the mother of .cjuiec smd repose/*. 

n 
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and as the master has a great salary for the 
discharge of his tmst ; as he ought clearly 
to answer for the a£ts of his clerks and 
agents j as the statute, professedly enacted 
for safety as well as dispatch could not 
have been intended to deprive the suhje£t 
of any benefit which he before enjoyed ; 
for these rea?on%^ and fpr many o^kers, \ 
believe that Cicero would have said what 
r 111 ] ^e wrote on a similar occasion to Trebat'tus^, 
*' Ego tamen scjevglje assentior [^]." It 
;^ould, perhaps, have been different under 
the statute y if the post had been robbed either 
by day or by nighty when there is a ne- 
cessity pf trs^velling^ but even, ths^t question 
would have been disputable; and here I 
may conclude this diyisipix of my Essay 
with observing, in the plain but ^mphatical 

« 

<* mu8 corruity et interficrt equum tibi ctmtmoikawH; certi 
*^ nbn potest diet casus fortokus ; qvL\2L dUigentissimut rqis- 
<* rasaet domanny rel ibi noD habitasset ; si autem domus 
<< nm ninabatar ruinatn, sed impetu Umfeitaiis validv, 
V corruit, non est tibi imputandum*'' 

[r] £pii$. ad Fam. YII. aa. 
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language of St. German, "that all the 
^former diversities be granted by secondary 
" conclusions derived upoh the law of rea- 
" son, 'without any statute made in that he-- 
" half: and, peradveriture, laws and the 
" conclusions therein be the more plain 
" and the more open ; for j/" any statute 
" were made therein^ I think verily, more 
** doubts and questions would arise upon 
*• the statute^ than doth now, when they 
" be only argued and judged after the 
** common law [^]*" 

Before I finish the historical part of my 
Essay, in which I undertook to demonstrate 
" that a perfect harmony subsisted on this 
** interesting branch of jurisprudence in the 
" codes of nations most eminent for legal 
« wisdom [/]," I cannot forbear adding a 
few remarks on the institutions of thosB 

[/] Do£l:. and Stud. £at. %* chap. 38. last acntencc. 

112 nations 
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laws of nations who are generally called barharoUf^ 

the North- . . 

era nations, and who Seem in many instances to have 
[ 112 ] deserved that epithet: although traces of 
sound reasoning and solid judgment appear 
in most of their ordinances. 


By the ancient laws of the Wisigoths, 
tvhich are indeed rather obscure, the *' keeper 
•* of a horse or an ox for bircy as well as a 
•' hirer for use^ was obliged, if the ani- 
" mal perished^ to retui*ri another of equal 
*• worth :'* the law of the Baiuvarians on 
this head is nearly in the same words ; and 
the rule is adopted with little alteration in 
the capitularies of Charlemagne and Lewis 
the Pious [//], where the Mosaic law before 
cited concerning a borrower may also be 
found [w]. In all these codes a depositary 
of gold, silver, or valuable trinkets, is made 

[«] Lindenbrog, LL. Wisigoth. lib. 5. tit. 5. § I, 2, 5. 
and LL. Btuuvar. tit. 14. § i, 2, 3, 4. CafkuL lib. 5. 
§ 204. 

^w] Capituh Ub« 6* § 22. £xod« xzii. 14* 15. 

chargeable. 
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thargeable^ if they are destroyed by frt^ 
and bis own goods perish not with them ; 
a circumstance which some other legislators 
have considered as conclusive evidence of 
gross neeleiSt or fraud; thus by the old ^*^^^/ 

^ ^ -^ the Bntgns, 

British Trad, called the Book of Cyn aWg, 
a person, who had been robbed of a deposit, 
was allowed to clear himself by making 
oath, with compurgators, that he had no 
concern in the robbery, unless he had saved 
his own goods ; and it was the same, I be- 
lieve, among the Britons in the case of. a 
loss by Jircy which happened without the 
fault of the bailee ; although Howel the 
Good seems to have been rigorous in this [ 113 ] 
case for the sake. of public security [at]. 
There was one 'regulation in the Northern 
code, which I have not seen in that of any 
other nation : if precious things were de- 

t«] LL, Hywel DJa, lib. 3. cap. 4. J 22. and lib. 3. * 
cap. 3. § 40. See albo Siiernh, De Jur. Sveon. p. 256, 

157. 

posited 


118 THE LAW OF BAILMENTS. 

posited and stolen^ time was given to search 
for the thief,, and if he could not be found 
within the time limited, a moiety of the 
value was to be paid by the depositary to 
the owner, *' ut damnum ex medio uterque 
" sustineret [ y\^^ 

Now I can scarce persuade myself, that 
the p*hrase used in these laws, si id perierity 
extends to a perishing by intvitable acci-- 
dent ; nor can I think that the old Gothic 
law, cited by Stiernhooky fully proves his 
assertion, that " a depositary was respon- 
5* sible for irresistible force i'^ but I observe, 
that the military lawgivers of the North, 
who entertained very high notions of good 
faith and honour, were more strict than 
the Romans in the duties by which depo- 
sitaries and other trustees were bound : an 
exa£t conformity could hardly be expeded 
between the ordinances of polished states, 

[j^] LL. Whigotb. lib. 5, tit. 5. J 3. 

and 
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and those of a people who could suffer 
disputes concerning .baihnents to be de-? 
cided by combat \ for it was the Emperor 
Fredsrick XL who abolished the trial by [ 114 ] 
battle in cases of cont^ted deposits, and 
substituted a more rational mode of 
proof \%\ 

I purposely reserved to the last the Laws of 
mention of the Hindu, or Indian^ code, 
which the learning and industry of my 
lauch-esteemed friend M^- Halhed has made 
accessible to Europeans (43), and the Per- 

SIAN 


[a] LL, Longohard^ lib. a. tit. ^^. § 35. ConsttK, 
ffmJioL lib. 2. tit. 34.. 


(43) By an English translation published in 1781^ 
the preface to the work contains many valuable rc^ 
marks on t^e history and antiquities of India : with 
rcspeft to the code, Sir William Jones truly observe^ 
that « the rules of the Pundits concerning successitm 
\^ to property i the punishment of offences^ and the cere^ 
^* monies of religion^ are widely different from ours ;** 
it may, )iowever, b^ remarked^ that the chapter << of 
V * "the 
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81 AN translation of which I have had tht 
pleasure of seeing : these laws, which must 
in all times be a singular obje£t of curiosity, 
are now of infinite importance ; since the 
Jiappiness of roillipas, whom a aeries of 


<« the division of inheritable property," and that '* of 
<< justice/' are by^no means unworthy the attention of 
the British lawyer, who is disposed to extend the re- 
searches conne£ted with his professional science. From 
the following passage in the chapter <* of justice,** a 
tyro at the bar may derive $ome profitable instru£lion in 
the important and difficult art of cross-examination. 
** When two persons, upon a quarrel, refer to arbi-? 
« trators, tho$e arbitrators, at the time of ex^mios^ 
<* tion, shall observe both the plaintiff arid defendant 
«' narrowly, and take notice if either, and which of 
«< the;m, when he is speaking, hath his voice faulter 
<( in his throat, er his eolour change, or bis forehead 
•< sweat, o.r the hair of his body stand ereft, or a 
^< trembling come over his limbs, or his eyes water., 
" or if, during the trial, he cannot stand still in his 
*' place, or frequently licks and moistens his tongue, 
<* or hath his face grow dry, or in speaking to one 
" point, wavers and shuffles off to another, or if any 
•* person puts a question to him, is unabje to return 
^ an answer ; — from the circumstances of such com- 
" motions they shall distinguish the guilty party." 
Haihed's Code of Geatpo Laws^ c. 3. p. 105. 

ama^iog^ 
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amazing events has sabjedted to a British 
power, depends on a strict observance of them. 

It is pleasing to remark the similarity, 
or rather identity, of those conclusions^ 
which pure unbiassed reason in all ages and- 
Rations seldom fails to draw, in such ju- 
ridical inquiries as are not fettered and- 
manacled by positive institution ; and al- 
though the rules of the Pundits concerning 
succession to property^ the punishment oi , 
offences^ and the ceremonies of religion^ are 
widely different from ours, yet in the great 
system of contrasts and the common in-- 
tercourse between man and man, the Poo* 
TEE of the Indians (44) and the Digest of 
the Romans are by no means dissimilar[tf], 

[a] ** HtBC omnia,** says Grotius, ** Romanis quidem 
*< congruunt legibus, $ed non ex illis primitus, sed «x 
*' aquitaie naturali, veniunt : quare eadem apud alias 
•< quoque gentes rcpcrire est," Dc Jure Belli ac Pacitf 
lib. 2. cap. 12. j! 13. 


I 


(44) Dr, Robertson (see his Disquisition on Indian Ap- 
pendix.^ p« 247— «54.} bestows his approbation on the 
lodiao Codej. and compares it with that of Justinian. 

K k Thus 
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Thus it is ordained by the sages of J5/»- 
dustan^ that " a depositor shall carefully 
" inquire into the charafter of his intended 
** depositary ; who, if he undertake to 
*^ keep the goods, shall preserve them with 
** care and attention ; but shall not be 
'^ bound to restore the value of them if 
** they be spoiled by unforeseen accident^ or 
^^ burned^ or stolen; unless he conceal 
** any part of them that has been saved, 
" or unless bis own ^eEts he secured^ or 
** unless the accident happen after his r^- 
^^ fusal to redeliver the goods on a demand 
" made by the depositor, or while the de- 
^ positary, against the nature of the trust, 
^* presumes to make use of them :" in other 
words, " the bailee is made answerable for 
^^ frauds or for such negligence (45) as ap* 
*' proaches to it [^]." 

So 

[^3 Gentoo Lawsy chap. 4. See before, P. 47. 


' ■ '^1 


(45) The words of this part of the Bcaminical 
institutions are solemn and remarkable : they prove 

that 


THE LAW OF BAILMENTS. 115 

So a barfofwer re declared to be charge- 
able even for casualty or violence^ if he fail 
to return the thing after the completion 
of the business for which he borrowed it ; 
but not, if it be accidentally lost or forcibly 
seized, before the expiration of the time, 
or the conclusion of the affair, for which 
it was lent [^] : in another place it is pro- 
vided, that, if a pledge be damaged or lost 
by unforeseen' accident j the creditor shall 
neverthelesis recover his debt with interest, [ 116 ] 
but the debtor shall not be intitled to the 

[r] Same chapter. See before, p, 68. 


that the oriental notions on the subjedl of hospitality 
to persons i arc extended with scrupulous consistency to 
the deposit of goods, " If a person should make use 
" of any property intrusted to him, or it be spoiled 
** for want of his care and attention, then whatever 
•' crime it is for a woman to abuse her husband, or 
** for a man to murder his friend, the same degree of 
^^ guilt shall be imputed to him, and the value of 
** the trust must be made good.'' Gentoo Laws, 

€. 4. p. 120. 

value 
Kk2 
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value of his pawn [d] ; and that, if the 
pledgee use the thing pledged, he shall pay 
the value of it to the pledgor in case ctf 
its loss or damage, whilst he uses it [<?]• 

In the same manner, if a person hire 
a thing j^r use, or if any metal be delivered 
to a workman, for the purpose of making 
vessels or ornaments, the bailees are holden 
to he discharged, if the thing bailed be 
destroyed or spoiled by natural misfortune 
^r the injustice of the ruling power, un- 
less it be kept afier the time limited for 
the return of the goods, or the performance 
of the work \f\ 

All these provisions lire consonant to die 
principles established in this Essay ; and I 
cannot help thinking, that a clear and con- 

[J] Chap. I. J I. Before, p. 84, 85. 

[^3 Chap. i. ^ 2. Before, p. 81. 

C/J Chap. 4« and chap. 10. Before, p. 88. 91. 

cise 
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©ke tteatise, written m the Persian or ^ra^ 
Uan language, on the law of ContraBs^ 
and evincing the general conformity be- 
tween the Asiatic and European systems, 
would contribute, as much as any regu- 
lation whatever, to taring our EngUsh law 
into good odour among thosQ whose fate 
it is to be imder our dominion, and whose 
happiness ^ ought to be a serious and con^ 
-tinual obje£t .of our care. 

Thus hav« I proved, agreeably to my 
undertaking, that the plain elements of na- 
tural lawy on the subjed: of Bailments, [ I17 1 
which have been traced by a short analysis^ 
are recognised and confirmed by the wis- 
dom of nations [^] ; and I hasten to the 
ihird, X)r synthetical^ part of my work, in 
which from the nature of it, most of the 
definitions and rules already giv^i must 
be repeated with little variation in form^ 

[^] Before, p. 4 aod ii« 

and 
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and none in substance : it Was at first tAy 
design to subjoin, with a few alterations, 
the Synopsis of Del Rio ; but finding that, 
as Bynkershoek expresses himself with an 
honest pride, / bad leisure sometimes to write ^ 
but never to copy^ and thinking it unjust to 
embellish any production of mine with the 
inventions of another, I changed rtij plan ; 
and shall barely recapitulate the doftrine 
expounded in the . preceding pages, observ- 
ing the method which logicians call Syn- 
fbesisy and in which all sciences ought to be 
explained. 


Definitions. 


I. To begin then with definitions: 
1. Bailment is a delivery of goods in 
trusty on a contrast expressed or implied^ 
that the trust shall be duly executed^ and 
the goods redelivered^ as soon as the time 
or use for which they were bailed shall have 
elapsed or be performed. 


2. De- 
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2. Deposit is a bailment of goods to be 
kept for the bailor ^without a recompence. 

3. Mandate is a bailment of goods, 
without reward^ to be carried from place 
to place ^ or to have some a£l performed about 
tbem. 

4. Lending for use is a bailment of r jjS 1 
a thing for a certain time to be used by thq 
borrower without paying for it. 

5. Pledging is a bailment of goods by 
a debtor to his creditor ta be kept till the 
debt be discharged. 

Q. Letting' to hire is, 1. a bailment 
of A thing to be used by the hirer for a 
compensation in money ; or, 2. a letting out 
of WORK and labour to, be done^ or care 
and attention to be bestowed^ by the 
bailee on the goods bailed^ ^nd that for a , 
pecuniary recompence; or, 3. of care and 
pains in carrying the things delivered from 
one place to another for a stipulated or im-^ 
ptied rewards 

7. In-' 
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7^ Innominate bailments are those 
where the compensation for the use of a 
thing, or for labour and attention^ is not 
pecuniary ; but either, 1, the reciprocal use 
or the gift of some other dung \ or, 2; woriJ 
and pains^ reciprocally undertaken ; or, 3. 
the use or gift of another thing in con- 
sideration of care and labour^ and con- 
versely. 

& OitDiNARY negltdl is the omission of 
tibat ^::^irtf which tfv^rjr tnan of common pru^ 
dence^ and capable of governing a family^' 
takes of bis own concerns, 

9, Gross negleS is the want of Aat 
care which every man of common sense ^ bow 
inattentive soever^ takes of bis own pro- 
perty. 

10. Slight negleSi is the omission of 
that diligeme whicfc very circumspect and 

[ 119 ] thoughtful persons use in securing their omn 

goods and chattels. 

11, A 
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11. A NAKED CONTRACT is a contradt 
Made without consideration or recompence. 

• II. The rules^ which may be considered Rules. 
as axioms flowing from natural reason^ 
good morals, and sound policy, are these j 

1. A bailee, who derives no benejii from 
his undertaking, is responsible only for 
GROSS negledt. 

2. A bailee, who alone receives iene/k 
from the bailment, is responsible for sltoht 
negleift. 

3. When the bailment is beneficial to 

both parties, the bailee must ansWer for . ' 

ordinary negled:. 

4. A SPECIAL agreement of any 
bailee to answer for more or less^ is in 
general valid. 

5. All bailees are answerable for aftual 

PR A UD, even though the contrary be sti^ 

pftiated* 

LI . 6. No 
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6. No bailee shall be charged for a 
loss by imvttahle accident or irresistible 
FORCE, except by special agreement. 

7. Robbery by force is considered a» 
irresistible \ but a losa^by prih)ate stealth 
is presumptive evidence of ordinary, negl^dl, 

8. Gr.oss. negledt is a violation of good, 
faith. 

9. No ACTION lies to compel perfbrnxn 
ance of a naked contra^. 

10. A reparation may be obtained by 
suit for every damage occasioned by an 

INJURY. 

( 1^ ] 11. The. negligence of a servant, aft-, 
ing by bis master s express or implied ord^r^ 
is the negligence of the ]j€ aster. 

PtopoBT- III. From these rules the following pro^ 

positions. ?ire evidently deducihle : 

1. A DEPOSITARY is responsible only 
for GROSS negled ; or, in other words, 
for a viohtion of good faith. 

% A 


tiom. 
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2. A DEPOSITARY, whose charader is 
known to his depositor, shall not answer 
for mere negleQy if he take no better care of 
his own goods, and they also be spoiled or 
destroyed. 

3. A MANDATARY /or^rry is r^ponsi- 
ble only for gross negled, or a breach of 
good faith. 

4. A MANDATARY to perform a work 
is bound to use ^i degree of diligence ade^ 
quate to the performance of it. 

5. A man cannot be compelled by ac- 
tion to perform his promise of engaging 
in a DEPOSIT or a mandate. 

6. A reparation may be obtained by 
suit for DAMAGE Occasioned by the non-- 
performance of a promise to become a de- 
positary or a mandatary. 

7. A b(5rrower for use is responsi- 
ble for s^LiGHT negligence. 

8. A pawnee is answerable for ordi- 

,nary negleft. 

LI 2 9. The 
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9. The HIRER of a thiistg is answer- 
able for ORDINARY aegled* 
[ 121 ] . 10* A WORKMAN for HIRE mu8t answer 
for ORDINARY negleia of the goods bailed, 
and apply a degree of skill equal to bis 
undertaking. 

11. A LETTER to HIRE of his CARE 

and ATTENTION is responsible for ordi- 
nary negligence. 

12. A CARRIER for HIRE, by land or 
by water ^ is answerable for ordinary 
negledj. 

Exception*. IV. To these rules and propositions there 

are some eic€eptions : 

1. A man who spontaneously and ojffi^ 
ciously engages to keepy or to carry^ the 
goods of another, though without reward^ 
must answer for slight negled. 

2. If a man, through strong persuasion 
and with rtluElance^ undertake the exe* 
cution of a mandate, no more can be 

required 
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t 

required of him than a fair exertion of his 
Mity. 

3. All bailees become Responsible for 
losses by casualty or violence, after 
their refusal to return things bailed on 

a LAWFUL DEMAND. 

4. A BORROWER and a hirer are an- 
swerable in: ALL events, if they i^^^ the 
things borrowed or hired after the stipulated 
time^ or * use them differently from their 
agreement. 

5* A DEPOSITARY and a pawnee are 
answerable in all events, if they use 
the things deposited or pawned^ 

6. An innkeeper is chargeable for the 
goods of his guest within his inn^ if the 
guest be robbed by the servants or inmates 
of the keeper, 

7i A COMMON carrier, by land or [ 122 ] 
by water^ must indemnify, the owner of 
the goods carried, if he be robbed of 
them. 

V. It 
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General 
coroUaiy 
and remark* 


M 


€( 


V. It is no exception, but a corollary^ 
from the rulesy that " every bailee is re- 
" sponsible fo? a loss by accident or 
^ FORCE, however inevitable or irresistible^ 
if it be occasioned by that degree of negli^ ^ 
gencCj for which the nature of his con-* 
" tradt makes him generally answerable ;** 
and I may here conclude my discussion of 
this important title in jurisprudence with 
a general and obvious remark ; that *' all 
" the preceding rules and propositions may • 
*' be diversified to injinity by the circum-' 
*^ stances of every particular case ;'' on 
which circumstances it is on the Continent 
the province oi z, judge appointed by the 
sovereign, and in England, to our con- 
stant honour and happiness, of 2. jury freely 
chosen by the parties, finally to decide : 
thus, when a painted cartoon^ pasted on 
canvas, bad been deposited^ and the bailee 
kept it so near a damp wall, that it peeled 
and was much injured, the question, " whe- 

"ther 


TH£ LAW OF BAILMENTS. 122 

^ ther the depositary had been guilty of 

" GROSS negled:/' was properly left to 

the jury, and, on a verdift for the plain- 

tiflF with pretty large damages, the court 

refused to grant a new trial [b] ; but it 

was the judge who determined^ that the 

defendant was by law responsible for gross 

a :gligenee oniy ; and if it had been, proved, 

that the bailee had kept bis own pidures 

oftbe same sort in the same place and man-* f 123 1 

ner, and that tbey too had been spoiled, 

a new -.trial would, I conceive have been 

granted j and so, if no more than slight 

neglect h^d been committed, and the jury 

had, nevertheless, taken upon themselves 

to decide a^ainat law, that a bailee mtboui 

reward was responsible fqr it. 

Should the method used in this little tra<3> Conausion. 
be approved, I may possibly not want in- 
clination, if I do not want leisure, to dis-» 

[^] 2 Stra, 1099. Mytpn and Cock. 

CUSS 
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CUSS in the same form every branch of 
tjfigihb law, civil and criminal j private and 
public ; after which it will be easy to se^ 
parate and mould intodistind works^ the 
three pi^incijpal divisions ; or the analytical^ \ 
this hisioricaly iand the synthetical^ parts, 

, The great system of jurisprudence, likd 
that of the Universe, consists of many 
subordinate systems, all of which are con<« 
ne&ed by nice links and beautiful de-» 
pendencies ; and each of them^ as I have 
fiiliy persuaded myself, is reducible to a 
few plain elements ^ either the wise maxims 
of national policy and general convenience, 
or the positive rules of our forefathers^ 
which are seldom deficient in wisdom of 
utility : if L A w ^4? a science^ and really 
deselrvB so sublime a name, it must be 
founded on principle^ and claim sti^ exrftfed 
rank in the empire of reason \ but if it be 
merely an unconneded series of decrees 

and 
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and ordinances, its use may remain, though 

its dignity be lessened^ and He will become 

the greatest lawyei* who has the strongest 

habitual or artificial memory. In pradice^ [ 124 ) 

law certainly employs tnvo of the mental 

faculties ; reason^ in the primary investi* 

gation and decision of points entirely new ; 

and memory y in transmitting to us the teasoA 

of sage and learned men, to which our Own 

ought invariably to yield, if not from a 

becoming modesty^ at least from a just 

attention to that objeft, for which all laws 

are framed and all societies instituted, THE 

GOOD OF MANKIND* 


Mm 
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A f P E N B IX, 


mtmntm 


Trinity Term 2 Anna regina. 

Coggs V. Bernard iLd.Raym, 

909, 

^ C. Coi^i. 133. Salk. 26. 3 SaUt. ii. Holt. 13. Entry. S!4k.735, 

3 Ld. Raym. 163. 

In an aaion upon the case the plaintiff de- JJ^esTc^^y"*' 
clared, guod cum Bernard the defendant, the goods («) safely 

\* T » T*r-7i ^ c>j >^d securely, he 

tenth of November J 1 8 m//. 3. at, cfT^. assimp- v, responsible 
jm(?f,. salvo et secure ekvare (Anglice^^ to take t(p J they ma^t^Jn 
several hogsheads of Brandy then in lat certain »n^^«,^?"»*^f ^ 

° ' ^ J ^ A 1* ^^^ hisneglci* 

pellar in Z>. et salvo et securq deponere (Anptcey tho* he was not 
to lay them down again J in a certain othter ceU rier"^ wa^^o 
lar in Water-Ian^, the said defendant and his- if ^^n^^.*""?^^"^ 

^^ ' ' the carnage. 

servants and agents tarn negtigenter et impror vide i H. Bl, 
vide piat them down again into the said other ^^^' 
cellar, qttod per defa^ujii cur^^ ipsim the de-. . 
fendant, his servants and agents, one of the 
pasks was stayed, and a great quantity of brapidyj^ . 
m%. so many gallon^ of brandy, was spilt, Aftt 
ter not guilty pleaded, and a yerdi^ for th^i 

(a) Vide ante, 6o. 
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plaintiff, there was a motion in arrest of jndg* 
ment, for that it was not alleged in the de- 
claration that the defendant was a common por^ 
ter, nor averred that he had any thing for his 
pains. And the case being thought to be a case 
of great consequence, it was this day argued 
seriatim by the whole court. 

Gould Justice, I think this Is a good de-r 
claration. The objeftion that has been made 
is, because there is npt any consideration laid. 
But I think it is good either way, and that any 
man, that undertakes to carry goods, is liable 
to an aftion, be he a common carrier or what^ 
ever he is, if through his negleft they are lost, 
pr come to any damage : and if a premium be 
laid to be given, then it is without question so. 
The reason of the aftion is, the particular trust 
reposed in the defendant, to which he has coht 
curred by his s^umption, and in the executing 
.which he has miscarried by his neglect:. But if 
a man undertakes to build a house, without any 
(•) Vide % Id. thing to be had for his pains, an {a) aftion will 
^^' V^* not lie for non-performance, because it is nudum 

pa^um. So is the 3 U. 6. 36. So if goodsi 
are deposited with a friend, and are stolen fronx 
him, no aftion will lie. 29 As^. 28. !^ut there 
^iil be a difference in that case upon the evi- 

deuce. 
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dence, haw the matter appears ; if they were 
stolen by reason of a gross neglefl: in the bailee, 
the trust will npt saVe him from an aftion ; other- 
wise, if there be no gross negleft. So is Do^. and 
Stud. 129, upon that difference. The same 
difference is where he comes to goo4s by find- 
ing. Dod^ and Stud, ubi supra. Ow. 141. 
But if a man takes upon him ejcpressly to do 
such a fad safely and securely, if the thing comes 
to any damage by his miscarriage, an aftion will 
lie against him. If it be only a general bail- 
ment, the bailee will not be chargeable, without 
a gross negled. So is Keilw. 1 60. 2 H. 7. 11. 
22 Ass. 41. 1 i3. 10. Bro. action sur le case^ 
78. Southcote^s case is a hard case indeed, to 
oblige all men, that take goods to keep to a 
special acceptance, that they will keep them as 
safe as they would do their own, which is a 
thing no man living that is not a lawyer could 2Ld.Raym. 
think of: and indeed it appears by the report of 910. 
that case in Cro. EL 815. that it was adjudged 
by two judges only, viz. Gawdy and Clench. 
But in 1 Ventr. 1 2 1 . there is a breach assigned 
upon a bond conditioned to give a true account, 
that the defendant had not accounted for 30/. 
the defendant shewed that he locked the money v 

up in his master's warehouse, and it was stole 
from thence, and that was held to be a good 

account. 
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liccount. But when a man undertakes specially 
to do such a thing, it is not hard to charge hin\. 
for his negleQ:, because he had the good3 comr. 
mitted to lus custody upon those terms, 

Pawys agreed upon the negle^, 

PowelL The doubt is, because it is not 
mentioned in the declaration, that the defendant 
had any thing for his pains, nor that he was a 
common porter, which of itself imports a hire, 
and that he is to be paid for his pains. So that 
the question is, whether an aftion will Ue against 
a man for doing the office of a friend ; when 
there is not any particular neglefl: shewn I And 
I hold, an adion will lie, as this case is. An4 
in order to make it out I shall first shew, that 
there are great authorities for me, and none 
against me ; and then secondly, I shall shew the. 
reason and gist of this aclion ; and then tj^irdly, 
I shall consider Soutbcote^s case, 

1. Those authorities in the Register 110. a. b. 
of the pipe of wine, and the cure "of the horse, 
are in point, and there can be no answer given 
them, but that they are writs, which are framed 
short. But a writ upon the case must mention 
every thing that is material in the case, and no- 
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thing is to be added to it in the count, but the 
time, and such other circumstances. But even 
that objeftion is answered by Rast. Entt. 1 3. a 
where there is a declaration so general* The 
year books afe full in this point. 43 Ed. 3. 33. ai 
there is no particular aft shewed. There indeed 
the weight is laid more upon the negleft than 
the contrafti But in 48 Ed. 3. 6. and 19 H. 
€• 49. there the aftion is held to lie upon the 
undertakings and that without that it would not 
lie ; and therefore the undertaking is held to be 
the matter traversable, and a writ is quashed for 
want of laying a place of the undertaking, 2 H. 
7. 1 1 * 7 -fif. 4. 1 4. these cases are all in pcrint, 
and the aftion adjudged to lie upon the under* 
taking* 

2. Now to give the reason of these casfe, the 
pst of these aftions is the undertaking. The 
party's special assumpsit and undertaking obliges 
him $o to do the thing, that the bailor come to 
no damage by his negleft. And the bailee in 
this case shall answer accidents, as if the goods 
are stolen ; but not such accidents and casualties 
us happen ,by the aft of God, as fire, tempest, 
fsfc. So it is *1 Jones 179. Palm. 548. For 2Ld.Raym. 
the bailee is not bound, upon any undertaking 911. 

against the >aft of God. Justice Janes in that 

case 
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case puts the case of the 22 Ass. where the fer- 
ryman overladed the boat^ That is no autho- 
rity I confess in that case, for the ?i&ion there 
is founded upon the ferryman's aft, viz, the 
overlading the boat. But it would not have 
lain, says^ he, without that aft ; because the fer* 
ryman, notwithstanding his undertaking, was 
not bound to answer for storms. But that aft 
» would charge him without any undertaking, be- 

cause it was his own wrong to overlade the boat. 
But bailees are chargeable in case of other acci* 
dents, because they have a remedy against the 
wrong-doers : as in case the goods are stolen 
from him^ an appeal of robbery will lie, wherein 
be may recover the goods, which cannot be 
had against enemies, in case they are plundered 
by them ; and therefore in that case he shall not 
be answerable- But it is objefted, that here is 
no consideration to ground the aftion upon* 
But as to this, the difference is, between being 
obliged to do the thing, and answering for things 
which he has taken into his custody upon such 
(*) Vide « u. ^^ undertaking. An (^) aftion indeed will not 
A^'b«^^^thc«f ^^ ^^^ ^^^ doing the things for want of a suffi- 
titcd. cient consideration ^ but yet if the bailee will 

take the goods into his custody, be shall be an- 
swerable for them ; for the taking the goods into 
his custody is his own aft# And this aftion is 

founded 
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founded upon the warranty, upon which I have 
been contented to trust you vnth the goods, 
which without such a warranty I would not 

- , . , ^r . Warraiity with' 

have done. And a man may warrant a tnmg ^ut a consider- 
without any consideration. And therefore when *^^^ " s*^- 
I have reposed a trust in you, upon your un- 
dertaking, if I suffer, when I have so relied 
upon you, I shall have my aftion. Like the 
case of the Countess of Salop. An aftion will 
hot lie against a tenant at will generally, if the , 
house be burnt down* But if the aftion had 
been foundied upon a special undertaking, as 
that in consideration, the lessor would let him - 
live in the house, he promised to deliver up the 
house to him again in as good rep<tir as it was 
tlien, the (a) aftion would have lain upon that (") vide Com. 

^ ^ , , 627. Burr. 

Special undertaking. But there the adion was 1638. 
laid generally. 

S. Southcote*s (b) case is a strong authority, 
and the reason of it comes home to this, because 
the general bailment is there taken to be an 
undertaking to deliver the goods at all events, 
and so the judgment is founded upon the un- 

{b) That notion in Southcote's case, 4 Rep. 83 b. that 
a general bailment and a bailment to be safely kept is all 
one, was denied to be law by the whole court, ex relatione 
m^ri Bunhury, Note to 3d Ed. 

N n dertaking. 
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deitaking. But I cannot think, that a gehefii 
bailment is an undertaking to keep the good^ 
safely at all events. That is hard. Coke reports 
the case upon that reason^ but makes a diflference 
where a man undertakes specially, to keep goods 
as he will keep his own. Let us consider the 
reason of the case. For nothing is law that is 
i^Ld.Rdym. not reason. Upon consideration of the autho-^ 
912* rities there cited, I find no such diflference. In 
9 Ed. 4. 40. b. there is such an opinion by 
Danby^ The case in 3 i/. 7* 4# was of a spe-* 
eial bailment, so that that case cannot go very 
far in the matter. 6 H. 7^ 12.^ there is such 
ail Opinion by the bye^ And this is all the 
foundation of Southcote^s case^ But there are 
cases there cited, which are stronger against it^ 
as 10 H4 1* 26. 29 A£S4 28. the case of a pawn* 
My lord Coke would distinguish that case of a 
pawn from a bailment, because the pawnee has 
a special property in the pai^^n ; but that will 
make no diflference, because he has a special 
property in the . thing bailed to him to keep. 
8 Ed4 2« Fitzh. Detinue^ 59* the case of goods 
bailed to a man, locked up in a chesty and 
stolen } and for the reason of that case, sure it 
Would be hard, that a man that takes goods into 
his custody to keep for a friend, purely out of 
kindness to his friend, should be chargeable at 

all 
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« 

ipill events. But then it is answered to that, 

that the bailee might take them specially. There? 

are many lawyers doji't know that difference, or 

however it may be with thein, half mankind 

never heard of it. So for tjiese reasons, I think 

a general bailment is not, nor cannot be taken 

to be, a special undertaking to keep the goods 

bailed safely against all events, But if (a) a man (") ^'^* *®** 

does undert^e specially to keep goods safely, 

that is a warranty, and will oblige the bailee 

to keep them safely against perils, where he has 

his remedy over, but not against such where 

he has iio remedy Qv^r, 

HoH^ Chief Justice, The case is shortly this. 
This defiei^dant undertakes to remove goods from 
one cellar to another, and there lay them down 
safely, ancj he managed them so negligently, that 
for want of care in him some of the goods were 
spoiled. Upon not guilty pleaded, there has. 
|>een a verdiQ: for the plaintiff, and that upon 
full evidence, the cause being tried before me 
^t Guildhall. There has been a piotien in arrest 
of judgment, that the declaration is insufficient, 
because the defendant is neither laid to be a com-, 
mon porter, nor that he is to have any rewanj 
for^ his labour. So that the defendant is not 
f feargeable by his trade,, and a private person 

N n ^ caimot 
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cannot be charged in an a^ioa without a rcm 
ward. 


I have had a great consideration of this case, 
?uid because some of the books make the aftion 
lie upon the reward, and some upon the pro^ 
mise, at first I made a great question, whether 
this declaration was good^, B^ut upon consider- 
ation, as this declaration is, I think the adion 
will well lie. In order to shew the grounds,^ 
upon which a ihan shall be charged with goods 
put into his custody^ I must shew the several 

(a) Vide untc sorts of bailments. And (a) there are six sorts of 

^^*' bailments. The first $ort of bailment is, a bare 

naked bailment of goods, delivered by one man 

iLd^Raym^ to another to keep for the use of the bailor; 

913. juid this f call a depo^itumj and it is that sort of 

bailment which is mentioned in Southcote^s case. 

Accommoda^. Xhe second sort is, when goods or chattels that 

are useful, are lent to a friendgratis^ to be used 
by him } and this is called canmodatumy because 
the thing is to be restored in specie^ The third 
sort is, when goods are left with the bailee to 
be used by him for hire ; this is called locatia et 
{ondudioj and the lender is called locator^ and 

p«wiw^ the borrower condudors The fourth sort is, when 

goods or chattels are delivered to another as a 
pawn, to \>e a security to him for money bor- 

rowe4 
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rowed of him by the bailor ; and this is calfed . 

in Latin vadium^ and in English a pawn or a 

pledge. . The ftfth sort is when goods or chattels Things to be • 

fire delivered to be carried, or something is to ^^^^^f^'*** 

be done a^out them for a reward to be paid by 

the persoii who deUyers them to the bailee, who 

is to do the thing about them. The sixth sort To b« earned 

is when there is a delivery of goods or chattel? ^Lr/.*^ '*" 

to somebody, who is to carry them, or do some** 

thing about them gratis^ without any reward for 

such his work or carriage, which is this present 

case, I mention these things, not so much that 

they^ are all of them so necessary in order to 

piaintain the proposition which is to be proved, 

as to clear the reason of the obligation, which 

is upon persons in cases of tryst, 

As tq the (^) first sort, where a man takes a man who re* 

goods in his custody to keep for the use of the keep gratis* fw 

bailor, I shall consider, {ot what things such a b^i";i3^^„^^^^ 

bailee is answerable. He is not answerable, if answerable for 

they are stole without any fault in him, neithep- for any damage 

will a common neglefl: make him chargeable, Jam, unLThc 

but he must be guilty of some eross neffleft. ^^^ ^^^7 of 

P ' o o • gome gross nc- 

There is I confess a great authority against in^i gic<a with rc- 

spe(% to them, 
o 
((i) Vide ante 36. 

where 
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Nw^cwnAcn'' where it is held, that a general delivery will 
if he was guUty charge the bailee to answer for the goods if they 

of the same nc- ^ i i ^v i ' • n 

gie^withrc. ^rc Stolen, unless the goods are specially acx 

S^r^*Ld^* cepted, to keep them only as you will keep 

Raym. 655^ your owTi. But (a) my lord Coke has improved^ 

Burr. 2300. the case in his report of it, for he will have it,^ 

t^f'^d^f U.' ^^^^ ^^^^^ ^^ "^ difference between a special ac- 
Raym. 655. ceptance to keep safely, and an acceptance ge- 
nerally td keep. But there is no reason nor 
justice in such ?i case of a generjil bailment, and 
where the bailee is not to have any reward, but 
keeps the goods merely for the use of the bailor, 
to charge him without some default in him. For 
if he keeps the goods in such a case with an 
ordinary care, he has performed the trust reposed 
in him. But according to this do9:rine the 
bailee must answer for the wrongs of other peo-. 
' pie, which he is not, nor cannot be, sufficiently 

armed against. If the law be so, there must be 
some just and honest reason for it, or else some 
universal settled rule of law, upon which it is 
grounded ; and therefore it is incumbent upon 
them that advance this doftrine, to shew an 
undisturbed rule and praftice of the law* accord- 
ing to this pdsition. But to shew that the tener 
of the law was always otherwise, I shall give a 
history of the authorities in the bool^s in thi^ 
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kftatter, and by them shew, that there never was ^LdiRaynu 
any such resolution given before Southcote^s case* ^l^*. 
The 29 Jss. 28. is the first case in the books * 
upon that learning, and there the opinion is^ 
that the bailee is not chargeable, if the goods 
are stole* As for 8 Edw. 2. Fitz. Detinue^ 59* 
where goods were locked in a chest, and left 
with the bailee^ and the owner took away the 
key, and the goods were stolen^ and it was held 
that the bailee should not answer for the goods. 
That case they say differs, because the bailor 
did not trust the bailee with them. But I can* 
not see the reason of that difference, nor why 
the bailee should not be charged with goods in 
a chest, as well as with goods out of a chests 
For the bailee has as little power over them^ 
when they are out of a chest, as to any benefit 
he might have by them, as when they are in a 
chest ; and he has as great power to defend them 
in one case as in the other. The case of 9 
Edw. 4. 40. b. was but a debate at bar. For 
Danby was but a counsel then, though he had 
been chief justice in the beginning of Ed. 4. 
yet he was removed and restored again upon 
the restitution of Hen. 6. as appears by DugdaWs 
Chronica Series. So that what he said cannot be 
taken to be any authority, for he spoke only for 
his client} and Genney for his client said the 

contrary. 
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as an evidence of fraud. Nay, suppose the 
bailee undertakes safely and securely to keep 
the goods, in express words, yet even that 
won't charge him with all sorts of negleQs^ 
For if such a promise were put into writing, it 
would not charge so far, even then. Hob. 34. a 
covenant, that the covenantee shall have, occu- 
py, and enjoy certain lands, does not bind against 
the ads of wrong-doers. 3 Cro^ 214. acc^ 2 Cro. 
425. ace. upon a promise for quiet enjoyment. 
^Wet ^ And if a promise will not charge a man against 
to keep gratis wTong-doers wheu put in writinc:, it is hard it 
the bailee ex- should do It more so when spoken. Doa. and 
SrsVrtdeU- Stud. 130. is in point, that though a bailee do 
rer them safely, promise to re-deliver goods safely, yet if he have 
sponaibie for any notliiug for keeping of them, he will not be 
occas^oneTb^^ answerable for the afts of a wrong-doer. So that 
wrong-doer there is neither sufficient reason nor authority to 

Sed vide ante 45. ... . 

support the opinion in Southcote^s case ; if the 

bailee be guilty of gross negligence, he will be 

chargeable, but not for any ordinary negleft. 

The borrower ^g iq the secoud sort of bailment, viz. commth 

of goods is re- it • v i • i 

sponsible for any datum OX lendmg gratis J the borrower is bound 
tfTwMocca-** to the striftest care and diligence to keep the 
sioncd by^s goods, SO as to restore them back again to the 
ante 65. 72, 73. lender, because the bailee has a benefit by the 

use of them, so as if the bailee be guilty of the 
least neglect, he will be answerable : as if a man 

should 
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should lend another a horse, to go Westward, ^ '^^ ^f ^^ ^^ 

' " goods m a man- 

or for a month ; if the bailee go Northward, or ner not war- 
keep the horse above a month, if any accident terms o/thc 
happen to the horse in the Northern journey, J^ e^^'to. 
or after the expiration of the month, the bailee 
will be chargeable ; because he has made use of 
the horse contrary to the trust he was lent to him 
under, and it may be if the horse had been used 
no otherwise than he was lent, that accident 
would not have befallen him. This is mentioned 
in Bradon^ ubi supra : his words are. Is autem 
cut res aliqua utenda datur^ re obligatur^ qua 
commodata estj sed magna differentia est inter mU' 
tuum et commodatum ; quia is qui rem mutuam ac- 
tepitj ad ipsam restituendam tenetur^ vel ejus 2Ld.Raym. 
fretium, si fdrte incendio, ruina^ naufragio^ aut 916. 
latronum vel hostium incursu^ consumpta fueritj 
vel deperdita^y subtrada vel ablata* Et qui rem Note in the 
utendam accepity non sufficit ad rei custodiam^ quod me, it is com- 
talem diligentiam adhibeat, qualem suis rebus Jhafm^tb"! 
propriis adhibere solet^ si alius earn dilizentius «iistake, as you 

. ,. , , * will find hy 

potutt custodtre ; ad vim autem majorem^ vel casus Justinian, ubi 
fortuitos non tenetur quis^ nisi culpa sua inter- wh^ceB^adon 
venerit. Ut si rem sibi commodatam domi. secum \^ jf^'f " ^^ 

'his distinctions, 

detulerit cum peregre profe6lus fuerit^ et illam and that ^iimost 
incursu hostium vel prcedonum^ vel naufragio 
amiserit non est dubium quin ad rei resiitutionem 
ieneatur. I cite this author, though I confess 

he 
Oo2 
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The borrower 

of goods hall 
rot berespons - 
ble for a loso by 
robb f , un as 
the robbery was 
occasion d or 
facilitated by 
some negledfc 
on his part 
Vide, ante 66^ 


he is an oid one, because his opinion iS reasotw 
able, and very much to my present purpose, 
and there is no authority in the law to the con- 
trary. But if the bailee put this horse in his 
stable, and he were stolen from thence, the 
bailee shall not be answerable for him. But if 
he or his servant leav« the house or stable doors 
open, and the thieves take the opportunity of 
that, and steal the horse, he will be chargeable ; 
because the negleO: gave the thieve;s the occasion 
to steal the horse. BraSloh says, the bailee must 
use the utmost care, but yet he shall not b^ 
chargeable, where th^re is such a fpr<:e as h^ 
cannot resist. 


The hirer of 
goods is respon- 
sible wherever 
the borrower 
W05 Id be, sed 
vide ante 86. 
and not els^* 
where^ 


{a) Vide ante 
87. 


As to thc'third 5ort of bailment^ mlket loca^ 
tio or lending for hire, in this case the bailee is 
also bound to take the utmost care and to return 
the goods, when the time of the hiring is expired* 
And here again I mi^st recur to my old author, 
foL 62. b. Qui pro mu vestimentorum auri veJ 
argentic vel alterius ornamenti^ vel jumenti^ mer^ 
cedent dederit vel promiseritj talis ab ea desidera-- 
fur custodia^ qualeni {a) diligentissimm paterfa^ 
milias suis rebus adhibef^ quam si prastiterit^ et 
rem aliqua casu amiserity ad rem resfituendam non 
tenebitur. Nee sufficit aliquem talem diligentiam. 
adhibere, qualem suis rebus propriis adhiberety 

nisi 


y 
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nisi talem adhibueritj de qua superius didum esU 
From whence it appesirs, that if goods are let 
out for a reward, the hirer is bound to the ut- 
most diligence, such as the most diligent fath^ 
of a family uses ; and if he uses that, he shall 
be discharged. But every man, how diligent 
tsoeter he be, being liable to the accident of rob- 
berS) though a diligent man is not so liable as 
a careless man, the {a) bailee shajl not be an- W !>.*«. axi*. 
(Bwerable in diis case, if the goods are stolen. 

As to the fourth sort of bailment, vi%. va- 
dium or a pawn, in this I shall consider 'two 
things ; first, what property the pawnee has in 
the pawn or pledge, and secondly, for what ne- 
glefts he shall make satisfadion. As to the 
first^ he has a special property, for {h) the pawn (^) s. p. 3 Saik* 
is a securing to the pawnee, that he shall be re* saik. s%%!^ ' 
paid his debt, ^nd to compel the pawnor to pay 
•him. But if the pawn be such as it will be the ^^d^Raym^ 
worse for using, the(^) pawnee cjinnot use it, ^** 
as dothes, &f ^. but if it be such, as will be i"^/*^* ?* ^*?' 

' .7 . 2 6 Holt 528. 

never the worse, as if jewels for the purpose were ^aik. 5 a a, 
pawned to a lady, she (rf) might use them. But {d) s. p. 3 saik. 
then she must do it at her peril, for whereas, if gf^' ^f^ ^j|' 
she keeps them locked up in her cabinet, if her ^^^ ^^» ?^' 
cabinet should be broke open, and the jewels 

taken 
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If a pawnee vae taken from thencc, she would be excused ; if she 

th^ k*^ing of wears them abroad, and is there robbed of them, 

ro^ctr^ge!h?i. she will be auswerablc. And the reason is, be- 

answerable at all ^ause the pawn is iH the nature of a deposit, and 

eve.ics for any / t* i i i_ j a j u* 

loss or damage gs such IS not uable to be used. And to this 
^trJesJcA effea is Ow. 123. But if the pawn be of such 
toitwhii he is ^ nature, as the pawnee is at any charge about 

using it. S. P. * ... - 

3 Balk. ^68. the thing pawned, to mamtam it, as a horse, 
^^2! iidc Sic cow, &f r. then (a) the pawnee may use the horse 
f'x'o^ o c IV in a reasonable manner, or milk the cot«^, &fr. 

(tf ) S. p. ^ balK. . ' It 

a68. Holt ' a8. jjj recompence for the meat. As to the second 

Salk. S22 vide , . 1 •> 

ante 80, ^i, point Bra^on 99. b. gives you the answer. Cre- 

difor^ qui pignus accepit^ re obligatur, et ad il^ 
lam restituendam tenetur ; et cum hujusmodi res 
in pignut data sit utriusque gratia^ scilicet debi- 
torisy qua magis ei pecunia crederetur^ et credi- 
toris quo magis ei in tuto siA creditum^ sufficit ad 
' ejus rei custodiam diligentiam exaclam adhiberCy 

quam si prastiterit^ et rem casu amiserit^ securus 

esse ponit^ nee impedietur ereditum petere. In 

The pawnee of effefl;, if a creditor takes a pawn, he is bound 

^biff^raTioss to tcstore it upon the payment of the debt ; but 

or damage with ^ j^ jg sufEcieut, if the pawuce use true dili. 

respect to the ; ^ , */* j • j • 

pawn while he gence, and he will be indemnified m so doing, 

S[ng'?if" and notwithstanding the loss, yet he shall resort 

l7bThTstegfl. to the pawnor for his debt. Agreeable to this 

gence. vido jg 09 ^j^. 28. aud SQufbcQte'^ case is. But in- 

*^^^ 75^ deed 


d^d the reason eiven in Southcdte*s case is, be* ^^thenmc he i* 

^ . . not. S. P. 3 

cause the pawnee has a special property in the saik. 16 1. saik*. 

pawn. But that is not the reason of the case; 75/^ 

and there is another reason given for it in the 

Book of Assize J which is indeed the true reason 

of all these cases, that the law requires nothing 

extraordinary of the pawnee, but only that he 

shall use an ordinary care for restoring the goods. 

But indeed, if the money for which the goods ^^^. ^?}^ ^^t 

^ J o swerable at all 

were pawned, be tendered to the pawnee before events for any- 

they are lost, then the pawnee shall be answer* which^happehs 

able for them ; because the pawnee, by detain^ ^tQ^\,^l rctu^&cd 

ing them after the tender of the money, is a 'he pawn. 

wrong-doer, and it is a wrongful detainer of the 26. Holt 5 s?. 

goods, and the special property of the pawnee is ^*^ kajj^ 

determined. And a man that keeps eoods by 7'^3- Ante 79^ 

*^ o 'A man that 

I wrong, must be answerable for them at all events, keeps g- odsby 

for the detaining of them by him is the reason ^en"tf ^isw^r- 

j of the loss. Upon the same difference as the f^^^^^ damage. 

law is in relation to pawns, it will be found to vide ante 70, 
stand in relation to goods found. 

As to the fifth sort of bailment, vi%. a deli- 
very to carry or otherwise manage, for a reward 
to be paid to the bailee, those cases are of two 
sorts ; either a delivery to one that exercises a 
public employment, or a delivery to a private 
; person* 
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HLd.Raym. 
918. 

If goods are 
delivered to a 
person in a 
pablic employ- 
ment for a 
purpose in re- 
sped f which 
he is to have a 
reward, he is 
answerable for 
an J loss or 
damage which 
is not occa- 
sioned by the 
a<^ of God or 
the king*8 
enemies. S. P. 
Holt 131. R. 
ace. I Wils. 
281. Barclay ▼. 
Vann B. R. 
t.T 24 G 3. 
Trent and Mer- 
sey Company v. 
Wood, ii R. 
E. T. %s G. 3. 
i.T. R. 2 . 
vide i,Ld,Ri2ym, 
964. Str. iz8. 
Burr. »3oo. 
%%%). Ante 
103. 


A bailiff or 
fai^or, though 
he is to have a 
reward, is not 
answe able for 
any loss or da- 
mage which was 


person* First if it be to a person of the first 
sort, and he is to have a reward, he is bound to 
answer for the goods at all events. And this is 
the case of the common carrier, common hoy- 
man, ma. ter of a ship, Isfc. which ease of a 
master of a ship was first adjudged 26 Car^ 2. in 
the case of Mors v. Slew. Raym. 220. 1 VenU 
190. 238. The law charges this person thus 
intrusted to carry goods, against all events 
but afts of God and of the enemies of the 
king. For th\)ugh tlie force be never so great, 
as if an irresistible multitude of people should 
rob him, nevertheless he is chargeable- And 
this is a politic establishment, contrived by the 
policy of the law, for the safety of all persons, 
the necessity of whot e affairs oblige them to trust 
these sorts of persons, that they may be safe in 
their ways of dealing; for else these carriers might 
have an opportunity of undoing all persons that 
had any dealings with them, by combining with 
thieves, "isfc. and yet doing it in such a clan- 
destine manner, as would not be possible to be 
discovered. And this is the reason the law is 
founded upon in that point. The second sort 
are bailees, faftors, and such like. And though 
a bailie is to have a reward for his management, 
yet he is only to do the best he caiir . And if he 

be 


be robbedj Sffr. it k a good account. And the "^^^^^^^^l^^ 

reason of his being a servant is not the thing ; his negied. 

for he is at a distance from his master^ and afts vide i veat. 

at discretion^ receiving rents and selling com, "^* » l^^.j. 

fef^. And yet if he receives his master's money, 

and keeps it locked up with a reasonable care, 

he shall not be answerable fof it though it be 

stolen. But yet this servant is not a domestic 

servant, nor under his master's immediate care^ 

But the true reason of the case is, it would be 

imreasonable to charge him with a trust, farther 

than the nature of the thing puts it in his power 

to perform it. But it is albwed in the other 

c2B^Sj by reason of the necessity of the thing* 

The same law of a feftor* 

As to the ^xth sort of bailment, it is to be 
token, that the bailee is to have no reward for 
his psSns, but yet that by his ill nianag^ntent 
the goods are spoiled. Secondly, it is to be 
Hftderstood, that there was a neglefl: in the ma-' 
nagement. But thirdly, if it had appeared that a mm to whom 
Ae mischief happened by any person that met uverecTfor t 
tlie cart in" the way, the bailee had not been ^''J^^'of^hl^ 
chargeable. As if a drunken man had come by ^^ « to have mo 
in the streets, and had pierced the cask of answcrLbie for 
braiidy, in l;his case the defendant had not been '^^^'^^^^ 
answerable for it, because he was to have nothing^ ed by a third 

^ " person. 

for 
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liegligently 
executing a 
gratis commis- 
sion. Vide I H. 
Bl. 158. 
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for hk pains4 Then the baUee h&vuig tindei'-' 
taken to manage the goods, and having xna^ 
naged them -ill, and so by his negleft a damage 
has happened to the bailor, which is the case in 
question, what. will you call this? In Brailorij 
lib 4 3« lOO* it is called mandatum. It is an 
obligation which arises ex mandator It is what 
we call in English anafting by commission. And 
if a man a£ls by commission for another gratis^ 
and in the executing his commis^on behaves 
ZLd.Raym. himself negligently^ he is answerable- Vinnius 

in his Commentaries upon Justinian, lib* 3. tit. 
27. 684. defines mandatum to be contractu qtio 
aliquid geratuilo gerendurti committitur et accipU 
tur. This imdertaking obliges the undertaker 
to a diligent management, Bradon, ubi supra^ 
says, contrahitur etiafn obligatio nen solum scripto 
it verbis, sed et consensu, sicut in contrailibus 
bona jidei / ut in emptionibus, venditionibus, Jo^ 
cationibus, condudionibns, societatibus, . et man- 
datis. I don't find this word in any othar au- 
thor of our law besides in this place in Bradon^ 
which is a full iuthority, if it be not thought 
too old. But it is supported by ^od reason 
and authority. 


The reasons are, first, because in such a case^ 
a negled is a deceipt to the bailor. For when 

h6 
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he intrusts the bailee upon his undertaking to be 
careful, he has put a fraud upon the plaintiflF 
by being negligent, his pretence of care being 
the persuasion that induced the plaintiflF to trust 
him. And a breach of a trust undertaken vo- A breach ©fa 

, , • r» • trust undertak- 

luntarily will be a good ground for an aftion. en voluntarily w 

1 RolL Abr. 10. 2 Hen. 7- 11. a strong case L^^C^ 

to this matter. There the case was an adtion vide ante s^, 

against a man, who had undertaken to keep an 

hundred sheep, for letting them be drowned by 

his default. And there the reason of the judg* 

ment is given, because when the party has taken 

upon him to keep the sheep, and after suffers 

them to perish in his default ; inasmuch as he 

has taken and executed his bargain, and has then> 

in his custody, if after he does not look to them, 

an adion lies. For here is his own aft, v/z. 

his agreement and promise, and that after broke 

of his side, that shall give a sufficient cause of 

adion. 

But, secondly, it is objefted, that there is no 
consideration to ground this promise upon, and 
therefore the undertaking is but nudum pd^unu 
But to this I answer, that thq owner*8 trusting 
him with the goods is a sufficient consideration 
to oblige him to a carefiil management. Indeed 
if the agreeijient had been executory, to carry 

Pp a these 
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(a) Vide ante 
56^ 57* 6*^ 
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If ^ man pro- 
m^^s to re-dc- 
liver goods in 
consideration of 
haying tHem 
delivered to 
h^m, an a&ion 
win lie against 
him for not 
rc-delivering 
them. Vide 

Wt9 ^o. JI* 


diese brandies from the pn^ place to the othei^ 
such a day, the \a) defendant had not been 
bound to carry them. But this is a different 
case, for assumpsit does not only signify a future 
agreement, but' in such a case as this, it signifies 
an adual entry upon the thing, and taking the 
trust upon himself. And if a man will do that^ 
and misca.rries in the performance of his trust, 
an aftion will li^ against him for that, though 
no body could have compelled him to do the 
thing. The 19 Hen. 6. 49. and the other cases 
cited by my brothers, shew that this is the di£n 
ferenca But in the 1 1 Hen^ 4, SS, this differ-, 
ence is clearly put, and that is the only case con- 
cerning this matter, vfhich has not been cite4 
by my brothers^ X^ere the adio^ was brought 
against a carpenter, for that he had undertaken 
to build the plaintiff a house within such a time, 
and had not done it, and it was adjudged the 
action would not lie. But there the questioA 
was put to the court, what if he had built the 
house unskilfully, and it 13 agreed in that case 

an adion would have lain. There has been a 

' . • > * ■ ' 

question made, if I deliver good§ to ji. and in 
consideration thereof he promise to re-deliver 
them, if an aftion wiH lie for not re-deliyering 
them ; and in Teh. 4, judgment was given thait 
the a<^ion would lie. But that iudement waa 

afterwards 


^iftei^Qtrards reversed, and according to thiitm« 
Yersal, there was ju4gnient afterwards etttered 
for the defend^t in the like case, Teh. 128| 
But those cases were grumbled at^ an4 the re* 
versal of that judgment in Teh. 4. was said by 
the judges to be a bad resolution, and the con- 
trary to that reversal was afterwards most so» 
Jemnly adjudged in 2 Cro. 667. Tn 21 Jac. 1, 
in the King's Bench, and that judgment affirmed 
upon a writ of error. And yet there is no be? 
nefit to the defendant, iior no consideration in 
diat case, but the having the money in his pos-? 
session, • and being ttutted with it, and* yet that 
was held to be a good consideration. And so a/ 
ba re Ipem f r tr usted with another man's goods, 
must betaken to be a sufficient consideration, if 
the bailee once enter upon the trust, and take 
the goods into his possession. The declaration, 
in the case of Mors v, S/f^ was drawn by the 
greatest drawer in England in that time, and ii\ 
that declaration, as it was always in al^ such 
cases, it was thought most prudent to put in, 
that a reward was to be paid for the carriage. 
And so it has been usual to put it in the writ, 
where the suit is by original. } have said thu^ 
much in this case, because it is of great conse- 
quence that the law should be settled in this^ 
point J but I don't know whether I may have 



settled it, or may not rather have unsettled k^ 
But however that happen, I have stirred these 
points, which wiser heads in time may settle^ 
And judgment was given for the plaintiff* 
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